373 N.C.—No. 4 Pages 260-291

RULES OF THE DISPUTE RESOLUTION COMMISSION; STANDARDS OF
PROFESSIONAL CONDUCT FOR MEDIATORS; RULES FOR MEDIATED
SETTLEMENT CONFERENCES AND OTHER SETTLEMENT PROCEDURES IN
SUPERIOR COURT CIVIL ACTIONS; RULES FOR SETTLEMENT PROCEDURES
IN DISTRICT COURT FAMILY FINANCIAL CASES; RULES OF MEDIATION
FOR MATTERS BEFORE THE CLERK OF SUPERIOR COURT; RULES OF
MEDIATION FOR MATTERS IN DISTRICT CRIMINAL COURT; RULES OF
MEDIATION FOR FARM NUISANCE DISPUTES

ADVANCE SHEETS

OF

CASES

ARGUED AND DETERMINED IN THE

SUPREME COURT

OF

NORTH CAROLINA

APRIL 17, 2020

MAILING ADDRESS: The Judicial Department
P. 0. Box 2170, Raleigh, N. C. 27602-2170




THE SUPREME COURT

OF
NORTH CAROLINA
Chief Justice

CHERI BEASLEY

Associate Justices
PAUL MARTIN NEWBY MICHAEL R. MORGAN
ROBIN E. HUDSON ANITA EARLS
SAMUEL J. ERVIN, IV MARK DAVIS

Former Chief Justices

RHODA B. BILLINGS
JAMES G. EXUM, JR.
BURLEY B. MITCHELL, JR.
HENRY E. FRYE
I. BEVERLY LAKE, JR.
SARAH PARKER
MARK D. MARTIN

Former Justices
ROBERT R. BROWNING GEORGE L. WAINWRIGHT, JR.
J. PHIL CARLTON EDWARD THOMAS BRADY
WILLIS P. WHICHARD PATRICIA TIMMONS-GOODSON
JAMES A. WYNN, JR. ROBERT N. HUNTER, JR.
FRANKLIN E. FREEMAN, JR. ROBERT H. EDMUNDS, JR.
G. K. BUTTERFIELD, JR. BARBARA A. JACKSON

ROBERT F. ORR

Clerk
Awmy L. FUNDERBURK

Librarian
TraoMmas P. Davis



ADMINISTRATIVE OFFICE OF THE COURTS

Interim Director
McKINLEY WOOTEN

Assistant Director
Davip F. Hoke

OFFICE OF APPELLATE DIVISION REPORTER

Harry JaAMES HUTCHESON
JENNIFER C. PETERSON
Aryssa M. CHEN

ii



SUPREME COURT OF NORTH CAROLINA

CASES REPORTED
FiLeD 24 January 2020
InreCJ. ... 260 InreKN. ........................ 274
InreJH. .............. ... ... 264 InreSD.C........... ... ... 285

HEADNOTE INDEX

TERMINATION OF PARENTAL RIGHTS

Best interests of child—likelihood of adoption—developmental challenges—
The Supreme Court rejected respondent-mother’s argument that her children were
unlikely to be adopted due to their serious developmental challenges and that the
trial court therefore abused its discretion by terminating her parental rights. The
evidence and findings supported the trial court’s conclusions that the children had a
high likelihood of adoption by specific prospective adoptive parents. In re J.H., 264.

Best interests of child—placement with relative—evidence showing avail-
ability—The trial court did not abuse its discretion by concluding that termination
of a father’s parental rights would be in his child’s best interests, and the court was
not required to make findings on whether the child could be placed with a rela-
tive. Even though the paternal grandmother had been offered as a relative place-
ment option in a previous proceeding, the county department of health and human
services (DHHS) had refrained from recommending placement with her because of
concerns about her finances, transportation, and criminal history, and the trial court
had determined that the child’s best interests would be served by remaining in DHHS
custody rather than being placed with a relative. In re S.D.C., 285.

Grounds for termination—neglect—findings of fact—sufficiency of evi-
dence—In a proceeding to terminate a father’s parental rights in his son based on
neglect, competent evidence supported the trial court’s findings of fact regarding
the father’s failure to voluntarily contribute to his son’s care from his wages and his
violation of the conditions of his probation by incurring new criminal charges, but
the evidence contradicted the trial court’s finding that the father did not enroll in a
domestic violence intervention program. In re K.N., 274.

Grounds for termination—neglect—sufficiency of findings—The trial court’s
findings of fact were insufficient to support its termination of a father’s parental
rights in his son on the ground of neglect where the trial court’s only factual finding
directly relating to the father’s ability to care for his son concerned the father’s incar-
ceration. Incarceration, standing alone, cannot support termination on the ground of
neglect without an analysis of the relevant facts and circumstances, which the trial
court did not do. Other findings regarding the adequacy of the father’s participation
in different aspects of his case plan were not fleshed out enough to support a conclu-
sion that neglect was likely to recur if the minor were returned to the father’s care.
In re K.N., 274.

Grounds for termination—willful failure to make reasonable progress—
nexus between court-approved plan and conditions which led to removal—
The trial court’s unchallenged findings of fact were sufficient to terminate a mother’s
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TERMINATION OF PARENTAL RIGHTS—Continued

parental rights in her daughter on the grounds that she willfully left her daughter
in foster care for more than twelve months without making reasonable progress
to correct the conditions which led to the child’s removal from her care, and were
based on clear, cogent, and convincing evidence that the mother failed to maintain
contact with the department of social services while her daughter was in its custody
or to participate in any aspect of the court-ordered case plan. Despite the mother’s
argument that the conditions she failed to correct were not those which directly led
to her daughter’s removal, there existed a sufficient nexus between the components
of the case plan and the overall conditions which led to the daughter’s removal from
the mother’s care. In re C.J., 260.

Reunification efforts—cessation—adequacy of progress—best interests of
child—The trial court did not abuse its discretion in determining that ceasing reuni-
fication efforts was in the best interests of respondent-mother’s children where the
evidence supported the trial court’s findings that she made only “some progress” on
her parenting skills, struggled with and was uncooperative in parent coaching ses-
sions, and could not safely parent her children. In re J.H., 264.
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IN THE MATTER OF C.J.

No. 159A19
Filed 24 January 2020

Termination of Parental Rights—grounds for termination—will-
ful failure to make reasonable progress—nexus between
court-approved plan and conditions which led to removal

The trial court’s unchallenged findings of fact were sufficient to
terminate a mother’s parental rights in her daughter on the grounds
that she willfully left her daughter in foster care for more than twelve
months without making reasonable progress to correct the condi-
tions which led to the child’s removal from her care, and were based
on clear, cogent, and convincing evidence that the mother failed
to maintain contact with the department of social services while
her daughter was in its custody or to participate in any aspect of
the court-ordered case plan. Despite the mother’s argument that the
conditions she failed to correct were not those which directly led to
her daughter’s removal, there existed a sufficient nexus between the
components of the case plan and the overall conditions which led to
the daughter’s removal from the mother’s care.

Appeal pursuant to N.C.G.S. § 7B-1001(al)(1) from an order entered
on 14 January 2019 by Judge Sarah C. Seaton in District Court, Onslow
County. This matter was calendared in the Supreme Court on 17 January
2020 but determined on the record and briefs without oral argument pur-
suant to Rule 30(f) of the North Carolina Rules of Appellate Procedure.

Richard Penley for petitioner-appellee Onslow County Department
of Social Services.

Michelle FormyDuval Lynch, GAL Appellate Counsel, for appellee
Guardian ad Litem.

Parent Defender Wendy C. Sotolongo, by Assistant Parent Defender
J. Lee Gilliam, for respondent-appellant mother.

BEASLEY, Chief Justice.
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Respondent-mother appeals from an order entered by the trial court
terminating her parental rights to her daughter, Chloe.!l After careful
consideration of respondent-mother’s challenges to the trial court’s con-
clusion that grounds exist to terminate her parental rights to Chloe, we
affirm the trial court’s order.

On 21 October 2014, the Onslow County Department of Social
Services (DSS) obtained nonsecure custody of Chloe and filed a peti-
tion alleging she was a neglected and dependent juvenile. DSS alleged
respondent-mother had been arrested in Georgia and extradited to
Mississippi to face charges involving drug trafficking and stolen weap-
ons. Respondent-mother’s boyfriend had taken Chloe from her school in
Georgia and moved with her to Jacksonville, North Carolina. The boy-
friend was subsequently arrested on charges from Georgia, and Chloe
was placed with his relatives. DSS deemed the placement inappropriate
and learned that a Georgia department of social services had an open
case involving respondent-mother and her alleged use of Chloe to obtain
prescription medication. Chloe’s father was incarcerated in Mississippi
on a drug-related conviction and had a projected release date of
25 January 2016.2

After a hearing on 14 January 2015, the trial court entered an adju-
dication and disposition order on 24 April 2015, which it amended by
order entered 16 September 2015. The court concluded Chloe was a
dependent juvenile and continued custody of Chloe with DSS. The court
ordered respondent-mother to participate in therapeutic intervention,
including diagnostic assessment and testing, and follow all recommen-
dations; to complete a substance abuse assessment and follow all rec-
ommendations; to complete drug screens as requested by DSS; to obtain
and maintain verifiable employment; to obtain and maintain stable hous-
ing suitable for Chloe; and to maintain communication with DSS. The
court also granted respondent-mother supervised visitation with Chloe
for one hour every other week.

By order entered 15 June 2015, the trial court set the primary perma-
nent plan for Chloe as reunification and the secondary plan as custody
with a court-approved caretaker. On 5 December 2016 the court changed
the permanent plan to guardianship, with a secondary concurrent plan

1. We refer to the minor child throughout this opinion as “Chloe,” which is a pseud-
onym used to protect the identity of the child and for ease of reading.

2. Chloe’s father subsequently died on 19 August 2017 and was not a party to the
termination of parental rights proceeding.
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of reunification, after finding that respondent-mother remained in
Mississippi and had not provided DSS or the court with any evidence
that she had participated in her case plan. Over the next several months,
respondent-mother continued to fail to show progress toward meeting
the goals of her case plan. The court ordered DSS to cease reunification
efforts on 3 January 2017, and, by order entered 1 June 2018, the trial
court set the primary permanent plan for Chloe as adoption and the sec-
ondary plan as guardianship.

DSS filed a petition to terminate respondent-mother’s parental
rights on 29 August 2018, alleging grounds of neglect, willfully leaving
Chloe in foster care for more than twelve months without making rea-
sonable progress to correct the conditions that led to her removal, will-
fully failing to pay a reasonable portion of the cost of care for Chloe
during her placement in DHHS custody, dependency, and abandonment.
See N.C.G.S. § 7B-1111(a)(1)-(3), (6), (7) (2017). After a hearing on
13 December 2018, the trial court entered an order terminating respon-
dent-mother’s parental rights to Chloe on 14 January 2019. The trial
court found and concluded respondent-mother’s parental rights were
subject to termination based on the grounds of neglect, willfully leav-
ing Chloe in foster care for more than twelve months without making
reasonable progress to correct the conditions that led to her removal,
and abandonment. The trial court further concluded termination of
respondent-mother’s parental rights was in Chloe’s best interests.
Respondent-mother filed timely notice of appeal to this Court from the
trial court’s order.

Respondent-mother first challenges four of the trial court’s find-
ings of fact as unsupported by clear, cogent, and convincing evidence.
However, the challenged findings are not necessary to support the trial
court’s conclusion that respondent-mother willfully left Chloe in foster
care for more than twelve months without making reasonable progress
to correct the conditions that led to her removal, and they need not be
reviewed on appeal. See In re T.N.H., 831 S.E.2d 54, 58-59 (2019) (“[W]e
review only those findings necessary to support the trial court’s determi-
nation that grounds existed to terminate respondent’s parental rights.”
(citing In re Moore, 306 N.C. 394, 404, 293 S.E.2d 127, 133 (1982))).

Respondent-mother also argues the trial court erred in concluding
she willfully left Chloe in foster care for more than twelve months with-
out making reasonable progress to correct the conditions that led to
her removal, because the conditions relied upon by the court to support
this conclusion did not directly “lead” to Chloe’s removal. Respondent-
mother contends the only condition that directly led to Chloe’s removal
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was her potential lengthy incarceration in Mississippi, which she claims
to have remedied. This Court has recently rejected a similar argument,
holding a trial court’s conclusion on this ground is supported where
there exists a “nexus between the components of the court-approved
case plan with which respondent-mother failed to comply and the ‘con-
ditions which led to [the juvenile’s] removal’ from the parental home.” In
re B.0O.A., 831 S.E.2d 305, 314 (2019).

In its initial adjudication and dispositional order, the trial court
found Chloe was removed because respondent had left her in the care of
her boyfriend after she was arrested and extradited to Mississippi to face
criminal charges involving drug-trafficking and stolen weapons. At the
time of Chloe’s removal, a Georgia department of social services had an
open case involving allegations that respondent-mother had used Chloe
to obtain prescription medication. The court further found respondent-
mother had a history with Child Protective Services in Mississippi
involving allegations of inappropriate care, sexual abuse of a child by a
caretaker or family friend, exposure of a child to illegal substances, and
inappropriate discipline. Respondent-mother’s demeanor at a hearing in
this case led the court to be concerned that she may have been under the
influence when she testified and may have been suffering from a mental
health condition. These findings establish the required nexus between
the components of respondent-mother’s court-approved case plan
and the overall conditions that led to Chloe’s removal.

In its order terminating respondent-mother’s parental rights, the
trial court found respondent-mother failed to address any component of
her court-ordered case plan and had not visited with Chloe since January
2015. These findings are supported by clear, cogent and convincing evi-
dence that respondent-mother failed to maintain contact with DSS while
Chloe was in the department’s custody or to participate in court-ordered
visitation, to verifiably participate in substance abuse assessment or
drug screenings, or to maintain housing and employment stability. The
trial court’s findings fully support its conclusion that grounds exist to
terminate respondent-mother’s parental rights to Chloe under N.C.G.S.
§ 7B-1111(a)(2) because she willfully left Chloe in foster care for more
than twelve months without making reasonable progress to correct the
conditions that led to Chloe’s removal from her care. See In re B.O.A.,
831 S.E.2d at 314-16.

The trial court’s conclusion on this ground “is sufficient in and of
itself to support termination of [respondent-mother’s] parental rights[,]”
In re T'N.H., 831 S.E.2d at 62, and we need not address her arguments
challenging the remaining grounds. Respondent-mother does not
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challenge the trial court’s conclusion that termination of her parental
rights is in Chloe’s best interests. Accordingly, we affirm the trial court’s
order terminating respondent-mother’s parental rights to Chloe.

AFFIRMED.

IN THE MATTER OF J.H., Z.R., AR., D.R.

No. 172A19
Filed 24 January 2020

1. Termination of Parental Rights—reunification efforts—
cessation—adequacy of progress—best interests of child

The trial court did not abuse its discretion in determining that
ceasing reunification efforts was in the best interests of respondent-
mother’s children where the evidence supported the trial court’s
findings that she made only “some progress” on her parenting skills,
struggled with and was uncooperative in parent coaching sessions,
and could not safely parent her children.

2. Termination of Parental Rights—best interests of child—
likelihood of adoption—developmental challenges

The Supreme Court rejected respondent-mother’s argument that
her children were unlikely to be adopted due to their serious devel-
opmental challenges and that the trial court therefore abused its
discretion by terminating her parental rights. The evidence and find-
ings supported the trial court’s conclusions that the children had a
high likelihood of adoption by specific prospective adoptive parents.

Consolidated appeal pursuant to N.C.G.S. § 7B-1001(al) and on writ
of certiorari pursuant to N.C.G.S. § 7A-32(b) from orders entered on
26 February 2018 and 6 February 2019 by Judge Denise S. Hartsfield,
in District Court, Forsyth County. This matter was calendared in the
Supreme Court on 17 January 2020 but was determined on the record
and briefs without oral argument pursuant to Rule 30(f) of the North
Carolina Rules of Appellate Procedure.

Theresa A. Boucher, Assistant County Attorney, for petitioner-
appellee Forsyth County Department of Social Services.
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Parker Poe Adams & Bernstein LLP, by Brandon Duckworth, for
appellee Guardian ad Litem.

Sydney Batch for respondent-appellant mother.

EARLS, Justice.

Respondent appeals from the trial court’s 26 February 2018 perma-
nency planning order and from its 6 February 2019 order terminating her
parental rights to Jared, Zendaya, Aaron, and Devon.! We affirm.

Background

Respondent is the mother of nine children. Four of her older children
were adjudicated abused or neglected and she relinquished her parental
rights with regard to those children in 2008. Over the last twenty years,
respondent and her children have been the subjects of over forty Child
Protective Services reports.

More recently, the Forsyth County Department of Social Services
(DSS) received a report on or about 21 October 2016 that respondent
was using inappropriate discipline by punching her sons Jared (age 9 at
the time) and Devon (age 8 at the time). Two reports were made to DSS
on or about 10 November 2016. The first concerned an injury to Devon’s
top lip that required medical attention. The second report indicated that
respondent’s daughter Zendaya (age 4 at the time) had been sexually
abused by Zendaya’s adult brother, I.H., one of respondent’s older sons.
The sexual abuse occurred after respondent was evicted from her home
and had moved into I.H.’s home. Prior to moving in with I.H., respon-
dent was aware of the dangers I.H. posed to her children. Specifically,
DSS advised respondent multiple times that I.H. posed a risk of harm
to the younger children and, earlier in 2016, I.H. had been named as a
sexual offender in a report involving the sexual abuse of respondent’s
son, Jared. Jared, Zendaya, Aaron, and Devon were removed from the
care, custody, and control of respondent on 11 November 2016.

On 3 April 2017, the trial court adjudicated Jared, Zendaya, Aaron,
and Devon to be abused and neglected. In its order, the trial court
required respondent to take a number of steps in order to reunify with
her children, including:

1. Pseudonyms are used to protect the identity of the juveniles and for ease of reading.
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a) Complete a mental health assessment and follow all
the recommendations of her assessment.

b) Maintain employment to demonstrate her ability to
provide for herself and her children for a minimum of
six months.

c) Maintain appropriate and safe housing for herself and
her children for a minimum of six months.

d) Participate in parent coaching to change and develop
appropriate ways to parent her children and imple-
ment those skills during visits. [Respondent] is to fol-
low the recommendations of the parent coach.

e) That [respondent] signs the necessary release forms to
allow FCDSS and the Courts to monitor her progress.

The trial court held a review hearing on 31 May 2017, followed by
a permanency planning hearing on 1 September 2017. Following the
latter hearing, the court entered an order on 8 December 2017 finding
that respondent was thus far “in compliance with her court plan and has
made progress,” but that “[respondent] can not safely parent her chil-
dren. The Court continues to have concerns about the safety of [respon-
dent’s] new baby in her home.”

The court held another permanency planning hearing on 24 January
2018. In its subsequent written order filed 26 February 2018, the court
found that respondent had complied with some of the terms of her case
plan while failing to comply with others. The court found that “[respon-
dent] has made some progress but still demonstrates that she cannot
safely parent her children” and that “the issues that brought the children
into care are still present.” After noting that DSS had filed petitions to ter-
minate respondent’s rights on 5 January 2018, the court ordered the ces-
sation of reunification efforts and visitation between respondent and her
children, ordered that the permanent plan for Zendaya, Aaron, and Devon
be reunification with the father with a secondary plan of adoption, and
ordered that the permanent plan for Jared be reunification with the father
with a secondary plan of adoption. On 23 March 2018, respondent filed a
“NOTICE TO PRESERVE RIGHT OF APPEAL” of the 26 February 2018
order ceasing reunification efforts.

The trial court held a termination of parental rights hearing on
12 September 2018. At the conclusion of the hearing, the trial court
terminated respondent’s parental rights as to these four children.
The termination of parental rights order was filed on 6 February 2019. In
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its order, the court found that respondent did not successfully complete
compliance with the prior orders of the courts, including, inter alia, by
failing to demonstrate safe parenting skills during the 22 months her
children were in the custody of DSS and failing to successfully complete
parenting classes. The court concluded that respondent had abused and
neglected Jared, Zendaya, Aaron, and Devon and that grounds existed to
terminate respondent’s parental rights under N.C.G.S. § 7B-1111(a)(1).
Furthermore, the court concluded that respondent “failed to demon-
strate . . . that she can safely maintain her children in a safe home,” that
return of the children to respondent “would result in a strong likelihood
of repeated abuse or neglect of the children,” and that it is in the best
interests of the children to terminate respondent’s parental rights. On
28 February 2019, respondent filed a notice of appeal.

Cessation of Reunification

[1] Respondent first contends that the trial court erred in its
26 February 2018 permanency planning order ceasing reunification
efforts and excluding reunification with respondent as a permanent plan
(the cessation order).2 We hold that the trial court’s findings are sup-
ported by competent evidence and that its permanency planning order
was not an abuse of discretion.

“Our review of [a] cease reunification order . .. ‘is limited to whether
there is competent evidence in the record to support the findings [of
fact] and whether the findings support the conclusions of law.” ” In re
L.M.T., 367 N.C. 165, 168, 7562 S.E.2d 453, 455 (2013) (second alteration
in original) (quoting In re P.O., 207 N.C. App. 35, 41, 698 S.E.2d 525, 530
(2010)). “The trial court’s findings of fact are conclusive on appeal if sup-
ported by any competent evidence.” Id. (citing In re P.O., 207 N.C. App.
at 41, 698 S.E.2d at 530). Further, we agree with the Court of Appeals
that we review an order ceasing reunification “to determine . . . whether
the trial court abused its discretion with respect to disposition.” See In
re N.G., 186 N.C. App. 1, 10, 650 S.E.2d 45, 51 (2007) (quoting In re C.M.,

2. Respondent filed her appeal of the termination of her parental rights in this Court
but simultaneously filed her appeal of the cessation order in the Court of Appeals. On
17 June 2019, DSS filed a motion at the Court of Appeals to dismiss respondent’s appeal
of the cessation order based upon potential procedural issues with respondent’s appeal.
Respondent filed a response, arguing that DSS’s contentions were without merit. On
14 November 2019, this Court “acting on its own motion, in order to resolve expeditiously
all of the issues relating to these children, . . . issue[d] a writ of certiorari, . . . to consolidate
both matters for review in this Court, as contemplated by N.C.G.S. § 7B-1001(al)(2).” We
decline to address those procedural issues here given our determination that, in any event,
the trial court did not err in its cessation order.
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183 N.C. App. 207, 213, 644 S.E.2d 588, 594 (2007)), aff’d per curiam,
362 N.C. 229, 657 S.E.2d 355 (2008). “At the disposition stage, the trial
court solely considers the best interests of the child. Nonetheless, facts
found by the trial court are binding absent a showing of an abuse of
discretion.” Id. at 10, 650 S.E.2d at 51 (quoting In re Pittman, 149 N.C.
App. 756, 766, 561 S.E.2d 560, 567 (2002). “An abuse of discretion occurs
when the trial court’s ruling is so arbitrary that it could not have been the
result of a reasoned decision.” Id. at 10-11, 650 S.E.2d at 51 (quoting In
re Robinson, 151 N.C. App. 733, 737, 567 S.E.2d 227, 229 (2002)).

At a permanency planning hearing, “[r]eunification shall be a pri-
mary or secondary plan unless,” inter alia, “the court makes written find-
ings that reunification efforts clearly would be unsuccessful or would be
inconsistent with the juvenile’s health or safety.” N.C.G.S. § 7B-906.2(b)
(2019). Additionally, the court must make findings “which shall demon-
strate the degree of success or failure toward reunification,” including:

(1) Whether the parent is making adequate progress
within a reasonable period of time under the plan.

(2) Whether the parent is actively participating in or coop-
erating with the plan, the department, and the guard-
ian ad litem for the juvenile.

(3) Whether the parent remains available to the court, the
department, and the guardian ad litem for the juvenile.

(4) Whether the parent is acting in a manner inconsistent
with the health or safety of the juvenile.

Id. § 7B-906.2(d). This Court has stated in the context of orders ceas-
ing reunification efforts that “[t]he trial court’s written findings must
address the statute’s concerns, but need not quote its exact language.”
Inre L.M.T., 367 N.C. 165, 168, 752 S.E.2d 453, 455 (2013).

Here the trial court found that respondent completed a mental
health assessment, signed the requisite release forms, and maintained,
at the time of the hearing, an appropriate home. On the other hand, the
trial court found that respondent was unemployed and was not in com-
pliance with the requirement that she maintain employment and demon-
strate her ability to provide for herself and her children for a period of
six months. Additionally, the trial court found that while respondent par-
ticipated in parent coaching, the parenting coach “reported that parent-
ing coaching should be discontinued” due to respondent’s slow progress
and struggles with parenting her children. The court further found that
“[respondent] has made some progress but still demonstrates that she
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cannot safely parent her children” and that “the issues that brought the
children into care are still present.” The Court determined that return
of the children “to the home of their parents would be contrary to the
welfare of the juveniles at this time.”

Respondent contends that, with respect to her parenting skills, the
trial court’s finding that she only made “some progress” was unsup-
ported by evidence. Yet, the weekly reports from the parent coaching
sessions catalogue how respondent, rather than listening to the coach
and implementing suggested strategies, became argumentative, failed to
follow simple instructions, and would threaten to leave the sessions.
On one occasion, respondent “pin[ned] [Aaron] to the ground using her
weight to restrain him,” and when asked by the parenting coach not to
lie on the child because doing so could cause injury, began yelling at the
coach and then left the session. Respondent brought food for the chil-
dren to which they were allergic, stating that she was “aware of the aller-
gies but ‘they only cause diarrhea.” ” Additionally, the parenting coach
reported that she “asked [respondent] weekly for the last two months
to bring diapers for [Devon] and every week she has a different reason
for not bringing the diapers. I ask her again if she remembered to bring a
diaper. She did not.” The parenting coach ultimately reported:

I'm recommending coaching services be discontinued
for [respondent]. She has been consistent with visits and
appears to enjoy spending time with her children when
they are compliant. However, she is not making the effort
or showing improvement when parenting is difficult. She
has four children with severe trauma and/or develop-
mental disabilities. Parenting will be difficult, challeng-
ing and stressful. . . . Both [Aaron] and [Devon] can be
defiant, difficult to communicate with and require con-
sistent and constant monitoring. [Respondent] avoids
engaging the children when they [ ] need the additional
attention. When I try to redirect her, she is argumentative
o[r] simply ignores my suggestions. This behavior/conflict
is not productive and sets a poor example for the children.

Similarly, the parenting coach reported that she explained to respondent:

I also wanted her to know it is my recommendation that
coaching services be terminated because she is not mak-
ing progress and some of the reasons I believe this is so,
specifically she feels there is no need for services or room
for growth. In addition, I believe she sees coaching as
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punitive and is therefore defensive when I offer sugges-
tions or recommendations. I have seen the children, spe-
cifically [Jared], negatively impacted by her response to
me and this does not benefit her, them or the process.

We conclude that there was ample evidentiary support for the trial
court’s finding that respondent only made “some progress” with respect
to her parenting skills. Moreover, we conclude that, given the trial court’s
extensive findings about respondent’s degree of progress and the under-
lying evidence, the trial court did not abuse its discretion in determining
that ceasing reunification was in the best interests of the children.

Termination of Parental Rights

[2] A termination of parental rights proceeding involves two stages:
an adjudicatory stage and a dispositional stage. See In re Montgomery,
311 N.C. 101, 110, 316 S.E.2d 246, 252 (1984). During the adjudicatory
stage, the party petitioning for the termination of parental rights must
show the existence of one or more of the statutory grounds for termina-
tion of parental rights by clear, cogent, and convincing evidence. N.C.G.S.
§ 7B-1109 (2017). In this appeal, respondent does not challenge the trial
court’s findings that these four children are abused or neglected and that
statutory grounds exist to terminate her parental rights.

Having found grounds to terminate respondent’s parental rights,
the trial court then moved to the dispositional stage, where it examined
whether the termination of parental rights is in the best interests of the
children. See N.C.G.S. § 7B-1110. We review the trial court’s decision to
terminate parental rights at the disposition stage for abuse of discretion.
In re D.L.W., 368 N.C. 835, 842, 788 S.E.2d 162, 167 (2016) (citations
omitted). “[A]buse of discretion results where the court’s ruling is mani-
festly unsupported by reason or is so arbitrary that it could not have
been the result of a reasoned decision.” In re T.L.H., 368 N.C. 101, 107,
772 S.E.2d 451, 455 (2015) (quoting State v. Hennis, 323 N.C. 279, 285, 372
S.E.2d 523, 527 (1988)). We find no such abuse of discretion in this case.

In determining the best interests of a child during the dispositional
phase of the termination of parental rights hearing, the trial court must
make relevant findings concerning: (1) the age of the juvenile, (2) the
likelihood of adoption, (3) whether termination will aid in the accom-
plishment of the permanent plan, (4) the bond between juvenile and the
parent, (5) the quality of the relationship between the juvenile and
the proposed permanent placement, and (6) any relevant consideration.
N.C.G.S. § 7B-1110(a). The trial court made findings related to each
issue enumerated by statute, and individually determined that Jared,
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Zendaya, Aaron, and Devon each had a “high probability” of adop-
tion. Respondent argues that the trial court erred in terminating her
parental rights solely because she believes it is unlikely the children
would be adopted due to their numerous serious developmental chal-
lenges. However, the record shows that the trial court thoroughly con-
sidered the children’s developmental challenges and their likelihood
of adoption based on their current placement and potential future
adoptive parents.

Jared

The trial court found that Jared has “special mental health and
educational needs,” has a learning disability, and has been diagnosed
with Post-Traumatic Stress Disorder (PTSD) and ADHD for which he is
prescribed medication. In determining Jared’s probability of adoption
the trial court found:

[Jared] is 11 years old. He is placed in the home of his
father and stepmother. He is receiving good and safe care
in this home. There is a high likelihood that a stepparent
adoption can occur for Jared so that he will have an intact
two-parent home.

At the time of the termination hearing Jared was in the care of his
biological father, his step-mother, and his sixteen year old sister. The
evidence presented at the hearing showed that Jared is bonded with his
biological father and that if he remains with his father, there is a strong
likelihood of stepparent adoption. Thus, there is evidence in the record
to support the trial court’s finding that Jared was likely to be adopted
even though he has a learning disability and other challenges.

Devon

The trial court found that Devon has “very special needs.” At ten
years old, he has severe intellectual disabilities, is not toilet trained, and
is non-verbal. Devon is learning sign language in order to communicate
his needs. Further, the trial court found that Devon has received an
Innovations Waiver, which will provide him with necessary services for
the rest of his life. In considering the probability that Devon would be
adopted, the trial court found:

There is a high likelihood of [a]doption and there is an
identified prospective adoptive home for [Devon] but he
is not living in that home at this time. The maternal grand-
mother has expressed interest in adopting [Devon] and all
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of his siblings. The Court is unable to determine the qual-
ity of that relationship.

[Devon] is currently placed in a specialized facility . . . ..
[Devon] is doing well in this facility and he has learned to
swim. He is also learning to ride a bike. [Devon] is learning
to have positive peer relationships and is making improve-
ments in this area.

The trial court heard testimony that Devon was thriving in his current
placement. There was evidence to support the trial court’s conclusion
that despite Devon’s developmental challenges his probability of adop-
tion was high because there is a prospective adoptive home for him in
addition to the desire of his maternal grandmother to adopt him.

Aaron

The trial court found that Aaron has “special needs” and that he
has been diagnosed with mild intellectual disabilities. Aaron has an
Individual Education Plan and is diagnosed with ADHD for which he
receives medication. In determining Aaron’s probability of adoption the
trial court found:

[Aaron] is 6 years old. The likelihood for Adoption is
very likely.

[Aaron] is placed in a prospective adoptive home and he
has a very good relationship with his prospective adop-
tive parent. [Aaron] looks to her for comfort and guidance.
He is thriving in this home. His communication skills have
improved greatly. In this home he has a same-age sibling
and the two children have a close relationship.

At the termination hearing, Ms. Tonya Britton, a foster care social
worker with DSS, summarized Aaron’s progress with his prospective
adoptive parent:

Q. What is the quality of relationship between [Aaron]
and his prospective adoptive parent?

A. He’s very bonded to her. He’s called her Mom. He
also has a foster brother in the home as well that he’s very,
very close to. They are the same age.
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Q. Does he look to her for comfort and guidance?
A. Yes, he does.

Q. When you have visited him in that home, does he
appear to be at home there?

A. Yes. . .. He has thrived in that home to the point
that he has been caught up, as far as some of the educa-
tional things that he was behind in. He’s communicating a
whole lot better now. He could have a conversation with
you, compared to when he didn’t used to talk at all, or you
couldn’t understand what he was saying.

The testimony presented at trial supported the court’s finding that even
in light of his special needs, Aaron was likely to be adopted.

Zendaya

The trial court found that Zendaya has “special needs.” Further, the
trial court found that Zendaya was sexually molested by her brother I.H.
and needs ongoing support and therapy. Zendaya has been diagnosed
with PTSD but is making significant progress since her removal from
her mother’s home. With regard to the probability of Zendaya’s adoption
the trial court found:

[Zendaya] is 5 years old. The likelihood of Adoption
for [Zendaya] is very high. There are multiple families
interested in adopting her.

[Zendaya] is in kindergarten and is making educational
progress.

[Zendaya] has a safe and nurturing relationship with her
current caregivers, who are prospective adoptive parents.
[Zendaya] looks to them for comfort and guidance. She is
involved in community and church activities with her pro-
spective adoptive [parents]. She is thriving in this home.

The evidence at trial established that Zendaya was thriving in her cur-
rent placement, even calling her prospective adoptive parents “Daddy,
and Mom.” Zendaya has multiple potential adoptive families and there
was testimony that the prospect of her being adopted was “[v]ery, very,
very, very likely.” The trial court’s finding that Zendaya was likely to be
adopted despite her developmental challenges was supported by clear,
cogent and convincing evidence in the record.
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Respondent argues that children with behavioral challenges and/
or developmental delays, as well as children in foster care, are difficult
to place with adoptive families. Such general truths cannot overcome
the particularized evidence in this case supporting the trial court’s
factual findings that each of these children had a high probability of
being adopted. Notably, as relevant to the ultimate conclusion that ter-
mination of respondent’s parental rights is in the children’s best inter-
ests, there was also testimony that Jared, Devon, Aaron and Zendaya
are thriving and showing great improvement developmentally in their
current placements. This evidence suggests they are benefitting from
not being in the custody and control of respondent. The trial court
did not abuse its discretion in concluding that it was in the children’s
best interests to terminate respondent’s parental rights.

AFFIRMED.

IN THE MATTER OF K.N.

No. 110A19
Filed 24 January 2020

1. Termination of Parental Rights—grounds for termination—
neglect—findings of fact—sufficiency of evidence
In a proceeding to terminate a father’s parental rights in his son
based on neglect, competent evidence supported the trial court’s
findings of fact regarding the father’s failure to voluntarily contrib-
ute to his son’s care from his wages and his violation of the condi-
tions of his probation by incurring new criminal charges, but the
evidence contradicted the trial court’s finding that the father did not
enroll in a domestic violence intervention program.

2. Termination of Parental Rights—grounds for termination—
neglect—sufficiency of findings

The trial court’s findings of fact were insufficient to support its
termination of a father’s parental rights in his son on the ground
of neglect where the trial court’s only factual finding directly relat-
ing to the father’s ability to care for his son concerned the father’s
incarceration. Incarceration, standing alone, cannot support termi-
nation on the ground of neglect without an analysis of the relevant
facts and circumstances, which the trial court did not do. Other
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findings regarding the adequacy of the father’s participation in dif-
ferent aspects of his case plan were not fleshed out enough to sup-
port a conclusion that neglect was likely to recur if the minor were
returned to the father’s care.

Appeal pursuant to N.C.G.S. § 7B-1001(al)(1) from an order entered
on 7 January 2019 by Judge H. Thomas Jarrell in District Court, Guilford
County. This matter was calendared for argument in the Supreme Court
on 17 January 2020 but determined on the record and briefs without
oral argument pursuant to Rule 30(f) of the North Carolina Rules of
Appellate Procedure.

Mercedes O. Chut for petitioner-appellee Guilford County
Department of Health and Human Services.

K&L Gates, LLP, by Erica Hicks for Guardian ad Litem.

Jeffrey William Gillette for respondent-appellant father.

DAVIS, Justice.

In this case, we consider whether the trial court erred by terminating
the parental rights of respondent-father (respondent) to K.N. (“Keith”)!
on the basis of neglect. Because we conclude that the findings in the trial
court’s order are insufficient to support a determination that respondent
had neglected Keith, we vacate the termination order and remand this
case to the District Court, Guilford County, for further proceedings.

Factual and Procedural Background

Respondent and “Maria” are the biological parents of Keith, who
was born on 17 September 2016. On or about 26 December 2016, the
Guilford County Department of Health and Human Services (DHHS)
received a report that Keith’s parents were involved in a verbal dispute
during which respondent claimed Maria was attempting to suffocate the
child. Maria accused respondent of being intoxicated and holding onto
Keith “too tightly” while they argued. Both Maria and Keith were taken
to the hospital, but no injuries were discovered to either of them. Maria
reported that respondent’s relatives had “jumped” her the previous

1. Pseudonyms are used throughout this opinion to protect the identity of the juvenile.

2. Keith’s mother is not a party to this appeal.
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night and also disclosed several incidents of domestic violence between
her and respondent.

On 10 January 2017, a safety plan with DHHS was updated and,
as part of that plan, Maria agreed to keep Keith in a safe environment.
However, on or about 29 January 2017, she violated the safety plan by
returning to her mother’s residence, which DHHS considered unsafe
due to prior involvement with Child Protective Services and a history
of domestic violence between Maria, her mother, and her brother. On
6 February 2017, DHHS obtained nonsecure custody of Keith and filed
a juvenile petition in District Court, Guilford County, alleging that Keith
was a neglected and dependent juvenile.

On 28 August 2017, the trial court entered an order adjudicating
Keith to be a neglected and dependent juvenile. Pursuant to a case plan
entered into with DHHS, respondent was ordered to participate in an
anger management evaluation and follow all recommendations. He was
allowed weekly visitations with Keith. Respondent was also ordered to
comply with his case plan, which required him, among other things,
to (1) secure and maintain appropriate housing suitable for Keith and to
notify DHHS accordingly; (2) provide verification of his Supplemental
Security Income (SSI) benefits; (3) participate in and successfully com-
plete the Parent Assessment Training and Education (PATE) program,;
(4) submit to a substance abuse assessment and follow any recommen-
dations; (5) participate in the Domestic Violence Intervention Program
(DVIP); (6) notify DHHS of any incidents of domestic violence; (7) com-
ply with the terms of his probation; and (8) refrain from incurring any
new criminal charges. Keith remained in DHHS custody.

On 14 November 2017, the trial court entered a permanency planning
hearing order. The court found that respondent was living in a board-
ing house and was on probation for thirty months, effective January
2017. He had completed a parenting evaluation but refused to engage
in individual counseling—despite having received a recommendation to
do so—due to the cost of the sessions. He had successfully completed
the Treatment Accountability for Safer Communities (TASC) substance
abuse program.

The trial court further found that respondent had indicated that he
would take part in anger management classes, but then refused to par-
ticipate in the DVIP program because “he had not been . . . charged as an
abuser.” As a result of his failure to “actively engage in his case plan,” the
court determined that respondent was “acting in a manner inconsistent
with the health and safety of the juvenile.” The trial court ordered that
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the permanent plan be reunification with a concurrent secondary plan
of adoption.

The trial court entered a subsequent permanency planning hear-
ing order on 5 February 2018. The court found that respondent was
living in a location unsuitable for Keith and was continuing to refuse to
participate in individual parenting counseling due to cost. Although he
completed anger management classes, he had attended only one DVIP
class and remained uninterested in the program. The trial court changed
the primary permanent plan to adoption with a concurrent secondary
permanent plan of reunification. DHHS was ordered to proceed with
filing a petition for termination of respondent’s parental rights within
sixty days.

On 15 March 2018, DHHS filed a petition to terminate respondent’s
parental rights pursuant to N.C.G.S. § 7B-1111(a)(1)-(2).3 The termina-
tion hearing was conducted on 27 and 28 November 2018. On 7 January
2019, the trial court entered an order finding that grounds existed to
terminate respondent’s parental rights on the basis that respondent had
neglected Keith and that such neglect was likely to recur if the juve-
nile was returned to respondent. See N.C.G.S. § 7B-1111(a)(1).4 The
trial court also determined that the termination of respondent’s paren-
tal rights was in the best interests of Keith. See N.C.G.S. § 7B-1110(a).
Respondent gave notice of appeal to this Court pursuant to N.C.G.S.
§ 7B-1001(al)(1).

Analysis

On appeal, respondent contends that (1) the trial court made vari-
ous findings of fact that were not supported by the evidence; and (2) the
court’s findings were insufficient to support its conclusion that Keith was
neglected pursuant to N.C.G.S. § 7B-1111(a)(1). Our Juvenile Code pro-
vides for a two-step process for the termination of parental rights—an
adjudicatory stage and a dispositional stage. N.C.G.S. §§ 7B-1109, -1110
(2017). During the adjudicatory stage, the petitioner bears the burden of
proving by “clear, cogent, and convincing evidence” the existence of one
or more grounds for termination pursuant to subsection 7B-1111(a) of
the General Statutes of North Carolina. N.C.G.S. § 7B-1109(e), (f) (2017).

3. DHHS also sought to terminate Maria’s parental rights pursuant to N.C.G.S.
§ 7TB-1111(a)(1), (2), and (9).

4. The trial court’s order also terminated Maria’s parental rights on the basis of
neglect and additionally found that grounds existed to terminate her parental rights pursu-
ant to N.C.G.S. § 7B-1111(a)(2) and (9).
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If a trial court finds that a ground exists for termination, it then pro-
ceeds to the dispositional stage at which it must “determine whether
terminating the parent’s rights is in the juvenile’s best interest.” N.C.G.S.
§ 7B-1110(a).

We review a trial court’s adjudicatory findings under N.C.G.S.
§ 7B-1109 “to determine whether [they] are supported by clear, cogent
and convincing evidence and the findings support the conclusions of
law.” In re Montgomery, 311 N.C. 101, 111, 316 S.E.2d 246, 253 (1984).
“The trial court’s conclusions of law are reviewable de novo on appeal.”
In re C.B.C., 832 S.E.2d 692, 695 (N.C. 2019) (citing In re S.N., 194 N.C.
App. 142, 146, 669 S.E.2d 55, 59 (2008), aff’d per curiam, 363 N.C. 368,
677 S.E.2d 455 (2009)).

In its termination order, the trial court made the following
pertinent findings of fact in support of its conclusion that grounds
existed to terminate respondent’s parental rights pursuant to N.C.G.S.
§ 7B-1111(a)(1):

12. [Respondent] entered into a case plan on April 3, 2017.
The components of the plan, and his progress therewith,
are as follows:

A. Housing/Environment/Basic Physical Needs: The
father was to secure and maintain appropriate, indepen-
dent housing suitable for his child. Once the father secured
housing he was to provide DHHS with a copy of his lease
with his name on it within 72 hours. He was to cooper-
ate with announced and unannounced visits to his home.
[Respondent] did ultimately obtain suitable housing, after
a period of residing in boarding houses. However, he is
currently incarcerated at the Guilford County Department
of Corrections, awaiting trial for charges of DUI, Assault
with a Deadly Weapon on a Government Official, F[lee]
ing to Elude Arrest, Unlawful Passing of an Emergency
Vehicle, and Failure to stop at a Red Light. Although he
has testified that he expects to make his $28,000.00 bond
next week, the Court finds that it is uncertain when and if
he will be released pending trial.

B. Employment: The father was to provide DHHS with
verification of his SSI benefits. [DHHS] did ultimately inde-
pendently receive verification of [respondent’s] benefits.
At that time [DHHS] sought, and obtained, transfer of the
juvenile’s portion of those benefits from [Maria] (who had
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been receiving them throughout the case) to [DHHS]. In
addition to his SSI benefit, [respondent] works odd jobs
and has just started a cleaning business. He has not pro-
vided financially for the juvenile, although the juvenile
now does receive a $190.00 per month benefit from SSI.

C. Parenting Skills:

1) The father was to participate in a Parenting
Psychological Evaluation and follow all recommendations.
The father completed the Parenting Evaluation through
Dr. Michael McColloch. Dr. McColloch recommended that
[respondent] participate in individual counseling and con-
tinue to work his case plan in an effort to be reunified with
his son. [Respondent] participated in individual therapy
through Family Service|[ ] of the Piedmont. In April of 2018
he was released from therapy with a determination that he
had achieved his treatment goals.

2) The father was to participate in the PATE Parenting
Classes or parenting classes through Family Service[ ] of
the Piedmont until successfully completed and a certifi-
cate received. He was to visit with [Keith] once per week.
[Respondent] completed the PATE Program on 10/03/17.
He visited consistently with [Keith] and the visits were
appropriate and went well, with no concerns to note.

3) The father was to contact Child Support Enforcement
and enter into a voluntary child support agreement.
[Respondent] reported that he receives SSI and cannot be
pursued for Child Support.

D. Substance Abuse: The father was to submit to a sub-
stance abuse assessment and follow all recommendations.
The father successfully completed the TASC Program.
However, [respondent] submitted three drug screens
which came back as “diluted,” on June 29, 2018, July 6,
2018, and August 27, 2018. [DHHS] regards diluted sam-
ples as failed screens. He was asked thereafter to take
another screen, which he delayed taking by 36 hours. That
test was negative for illicit substances.

E. Domestic Violence: The father was to participate in
the Domestic Violence Intervention Program through
Family Service[ ] of the Piedmont and . . . follow all

279
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recommendations. The father was to notify DHHS of any
incidents of domestic violence between himself and
any intimate partner. Initially [respondent] indicated
that he did not understand why he had to participate in a
domestic violence class when he had not been . . . charged
as an abuser. Subsequently [respondent] did complete
anger management classes but did not enroll in the DVIP
program. Albert Linder, his individual therapist, testified
that some domestic violence issues were addressed in
individual counseling.

F. Probation: The father was to cooperate with the terms
of his probation. The father was to resolve his pending
criminal charges and not incur any new criminal charges.
[Respondent] has violated his probation and his case plan
by incurring new charges.

13. [DHHS] has failed to provide clear and convincing
evidence that [respondent] has not made reasonable
progress in his case plan.

15. The father and the mother both receive SSI income and
are not required to pay child support. However, neither
parent has provided any financial support for the juvenile
since he came into the custody of [DHHS].

16. Grounds exist to terminate the parental rights of . . .
[respondent] pursuant to N.C.G.S.[ ]§[ ]7B-1111(a)(1): The
parents have neglected the juvenile within the meaning of
N.C.G.S.[ ]§[ ]7B-101, and such neglect is likely to recur if
the juvenile is returned to the respondent] ].

[1] We first address respondent’s argument that certain findings of fact
by the trial court were not supported by competent evidence. Respondent
challenges the last sentence in Finding of Fact 12(B), arguing that the
trial court’s finding that he “has not provided financially for the juvenile”
contradicts the court’s following statement that Keith receives $190.00
per month from respondent’s SSI benefits. Respondent testified at the
termination hearing that he received $885.00 per month in SSI benefits, a
portion of which was paid directly to DHHS for the care of Keith. He also
testified that in addition to receiving SSI benefits, he had started a clean-
ing business with his son and did “odd jobs” to earn income. Thus, while
the trial court noted that Keith was receiving an allotment of SSI benefits
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each month, it also found that respondent had not voluntarily contrib-
uted to the juvenile’s care from the income he was earning through his
business and odd jobs. Accordingly, we hold that the last sentence of
Finding of Fact 12(B) is supported by the evidence.

Respondent also contends that Finding of Fact 12(E), which states
that he “did not enroll in the DVIP program,” was not supported by the
evidence. We agree. Testimony from a social worker at the termination
hearing, as well as other evidence in the record, reveals that respondent
participated in and completed the DVIP program through Family Service
of the Piedmont on 14 August 2018. Although the record suggests that
respondent initially resisted participating in the program and did not
acknowledge that he engaged in domestic violence, there is nothing in
the record that contradicts the social worker’s testimony that respon-
dent participated in and completed the DVIP program. As such, we must
disregard the trial court’s finding that respondent did not enroll in the
DVIP program.

Finally, respondent challenges the last sentence of Finding of Fact
12(F), claiming that there was no evidence that he violated the terms of
his probation by incurring new criminal charges. Although respondent
concedes that the initiation of new criminal charges against him consti-
tuted a breach of his DHHS case plan, we disagree that there is nothing
in the record indicating that the institution of the charges actually vio-
lated the terms of his probation. At the termination hearing, the social
worker testified—without objection—that respondent had violated the
conditions of his probation by incurring the new criminal charges. As
a result, we hold that the last sentence of Finding of Fact 12(F) is sup-
ported by evidence in the record.

[2] We next consider respondent’s argument that the trial court’s find-
ings of fact are insufficient to support its conclusion that grounds exist
to terminate his parental rights on the basis of neglect. Subsection
7B-1111(a) allows for the termination of parental rights if the trial court
finds the parent has neglected his child to such an extent that the child
fits the definition of a “neglected juvenile” under N.C.G.S. § 7B-101(15).
N.C.G.S. § 7B-1111(a)(1). A neglected juvenile is statutorily defined, in
pertinent part, as a juvenile “whose parent, guardian, custodian, or care-
taker does not provide proper care, supervision, or discipline; . . . or
who lives in an environment injurious to the juvenile’s welfare.” N.C.G.S.
§ 7B-101(15) (2017). Generally, “[t]lermination of parental rights based
upon this statutory ground requires a showing of neglect at the time
of the termination hearing.” In re D.L.W., 368 N.C. 835, 843, 788 S.E.2d
162, 167 (2016) (citing In re Ballard, 311 N.C. 708, 713-15, 319 S.E.2d
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227, 231-32 (1984)). However, “if the child has been separated from the
parent for a long period of time, there must be a showing of past neglect
and a likelihood of future neglect by the parent.” Id. at 843, 788 S.E.2d
at 167. When determining whether future neglect is likely, the trial court
must consider evidence of relevant circumstances or events that existed
or occurred either before or after the prior adjudication of neglect. I'n
re Ballard, 311 N.C. at 715, 319 S.E.2d at 232. “The determinative factors
must be the best interests of the child and the fitness of the parent to
care for the child at the time of the termination proceeding.” Id. at 715,
319 S.E.2d at 232.

Thus, in light of Keith’s prior adjudication as a neglected juvenile
and his resulting removal from the home, we must evaluate whether
there are sufficient findings of fact in the termination order to support
the trial court’s ultimate conclusion that there is a likelihood of future
neglect by respondent. Respondent asserts that absent the unsupported
findings of fact in the trial court’s order, the order lacks a sufficient fac-
tual basis to support the trial court’s finding of neglect. We agree.

The trial court’s findings reflect that DHHS had “failed to provide
clear and convincing evidence that [respondent] had not made reason-
able progress on his case plan” and that respondent had complied with
the provisions of his case plan dealing with housing, SSI benefits, and
participation in and completion of a psychological assessment, par-
enting education, substance abuse treatment, and anger management
classes. The trial court made very few findings of fact that directly relate
to respondent’s ability to care for Keith or the extent to which respon-
dent’s behavior affected Keith’s welfare. See In re N.D.A., 833 S.E.2d 768,
775 (N.C. 2019). The only factual finding that directly addresses respon-
dent’s ability to care for Keith is Finding of Fact 12(A), in which the trial
court found that although respondent had secured suitable housing, he
was incarcerated at the time of the proceeding and awaiting trial on a
number of criminal charges. At the termination hearing, respondent tes-
tified that he anticipated paying his bond the following week, but the
trial court found that “it is uncertain when and if he will be released
pending trial.”

A parent’s incarceration may be relevant to the determination of
whether parental rights should be terminated, but “[o]ur precedents
are quite clear—and remain in full force—that ‘[i|ncarceration, stand-
ing alone, is neither a sword nor a shield in a termination of parental
rights decision.” ” In re M.A.W., 370 N.C. 149, 153, 804 S.E.2d 513, 517
(2017) (quoting In re PL.P, 173 N.C. App. 1, 10, 618 S.E.2d 241, 247
(2005), aff’d per curiam, 360 N.C. 360, 625 S.E.2d 779 (2006)). Thus,
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respondent’s incarceration, by itself, cannot serve as clear, cogent, and
convincing evidence of neglect. Instead, the extent to which a parent’s
incarceration or violation of the terms and conditions of probation sup-
port a finding of neglect depends upon an analysis of the relevant facts
and circumstances, including the length of the parent’s incarceration.
The trial court’s findings do not contain any such analysis.

DHHS contends that the trial court’s findings regarding respon-
dent’s failure to fully address the domestic violence component of
his case plan by continuing to engage in domestic violence and by
being dilatory in addressing issues related to domestic violence, his
failure to make efforts to cooperate with DHHS regarding his sub-
stance abuse issues, and his failure to contribute significant earnings
from his employment all support its ultimate conclusion that neglect
is likely to recur if Keith is returned to respondent’s care. We do not
find this argument persuasive in light of an analysis of the trial court’s
actual findings, which do not contain a considerable amount of the
information upon which DHHS relies.

Finding of Fact 12(E) addressed concerns with respondent’s
involvement in incidents of domestic violence. Aside from the errone-
ous finding that respondent did not complete DVIP, this portion of the
trial court’s order does not establish that respondent failed to comply
with the domestic violence-related portions of his case plan or engaged
in continued acts of domestic violence against Maria or anyone else.

In Finding of Fact 12(D), the trial court addressed the substance
abuse component of respondent’s case plan. The court found that
respondent had submitted three diluted drug screens in June, July,
and August 2018 and that DHHS considered diluted samples as “failed
screens.” However, this finding—without greater explanation—is
insufficient to support a determination as to the likelihood of future
neglect. The trial court’s findings state that respondent delayed taking
another drug screen for thirty-six hours, but do not provide any further
explanation concerning the extent to which the thirty-six-hour delay
enabled him to ultimately provide a “clean” sample or even when the
sample was requested and provided. In addition, the trial court’s find-
ings do not address the nature and extent of respondent’s earlier sub-
stance abuse issues or whether the trial court, as compared to DHHS,
deemed a “diluted” sample to be tantamount to a positive test result.

Finally, in Finding of Fact 12(B) and Finding of Fact 15, the trial
court found that respondent had not provided financially for Keith since
he came into DHHS custody. Yet, in Finding of Fact 15, the trial court also
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determined that respondent received SSI benefits and was not required
to pay child support. Absent further findings by the trial court regarding
respondent’s finances and ability to pay additional support beyond the
portion of SSI benefits going to Keith’s care, we are unable to say that
these portions of the trial court’s order supported a finding of neglect.

As aresult, for these reasons, we conclude that the trial court’s find-
ings are insufficient to support the court’s ultimate determination that
respondent’s parental rights were subject to termination on the basis
of neglect. We acknowledge, however, that the trial court could have
made additional findings of fact, based on other evidence in the record,
that might have been sufficient to support a finding of a future likeli-
hood of neglect, including: (1) respondent’s long history of drug abuse;
(2) respondent’s extensive criminal record which consists of drug con-
victions and convictions for multiple violent crimes; (3) the effect of
respondent’s serious criminal charges pending at the time of the termi-
nation hearing, the absence of any clear indication of when he would
be released from custody or if he would be able to make bond, and the
ensuing effect on his future ability to care for Keith; (4) respondent’s dil-
atory pace in completing the objectives of his case plan; (5) respondent’s
hostility toward the people responsible for managing certain programs
in which he had refused to participate; and (6) the additional domestic
violence incident involving respondent, Maria, and another woman dur-
ing which respondent was cut with a knife. Moreover, as noted above,
while the trial court stated in Finding of Fact 12(D) that respondent
waited thirty-six hours to take a new drug test after providing three
diluted samples, it appears from the record that the delay was actually
three days, which could suggest an attempt on his part to manipulate the
results of the drug test.

In In re N.D.A., we recently addressed a similar scenario in which
the trial court’s adjudicatory findings were insufficient to support its
conclusion that termination of the parent’s rights was warranted, but
the record contained additional evidence that could have potentially
supported a conclusion that termination was appropriate. There, we
vacated the trial court’s termination order and remanded the case for
further proceedings, including the entry of a new order containing find-
ings of fact and conclusions of law addressing the issue of whether a
ground for termination existed. See In re N.D.A., 833 S.E.2d at 777.

We believe that a similar result is appropriate here. Accordingly, we
vacate the trial court’s termination order and remand this case to the
District Court, Guilford County, for further proceedings not inconsis-
tent with this opinion, including the entry of a new order containing



IN THE SUPREME COURT 285

IN RE S.D.C.
(373 N.C. 285 (2020)]

appropriate findings of fact and conclusions of law on the issue of
whether grounds exist to support the termination of respondent’s paren-
tal rights. On remand, the trial court shall have the discretion to deter-
mine whether the receipt of additional evidence is appropriate.

Conclusion

For the reasons stated above, we vacate the 7 January 2019 order of
the trial court and remand for further proceedings not inconsistent with
this opinion.

VACATED AND REMANDED.

IN THE MATTER OF S.D.C.

No. 229A19
Filed 24 January 2020

Termination of Parental Rights—best interests of child—place-
ment with relative—evidence showing availability

The trial court did not abuse its discretion by concluding that
termination of a father’s parental rights would be in his child’s best
interests, and the court was not required to make findings on whether
the child could be placed with a relative. Even though the paternal
grandmother had been offered as a relative placement option in a
previous proceeding, the county department of health and human
services (DHHS) had refrained from recommending placement with
her because of concerns about her finances, transportation, and
criminal history, and the trial court had determined that the child’s
best interests would be served by remaining in DHHS custody rather
than being placed with a relative.

Appeal pursuant to N.C.G.S. § 7B-1001(al)(1) from an order
entered on 25 February 2019 by Judge Marcus A. Shields in District
Court, Guilford County. This matter was calendared for argument in
the Supreme Court on 17 January 2020 but determined on the record
and briefs without oral argument pursuant to Rule 30(f) of the North
Carolina Rules of Appellate Procedure.

Mercedes O. Chut for petitioner-appellee Guilford County
Department of Health and Human Services.
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Parker Poe Adams & Bernstein LLP, by Collier R. Marsh, for
respondent-appellee Guardian ad Litem.

Surratt Thompson & Ceberio PLLC, by Christopher M. Watford,
JSor respondent-appellant father.

ERVIN, Justice.

Respondent-father DeAngelo S. appeals from an order terminat-
ing his parental rights in his son, S.D.C.! After careful consideration of
respondent-father’s challenge to the trial court’s termination order, we
conclude that the trial court’s order should be affirmed.

On 15 December 2016, the Guilford County Department of Health
and Human Services filed a petition alleging that Sam was a neglected
and dependent juvenile and, on the same day, obtained the entry of an
order placing him in nonsecure custody. According to the allegations
contained in the DHHS petition, Sam’s mother had a history of sub-
stance abuse and used heroin on the day that she gave birth to Sam.2
In addition, DHHS alleged that Sam’s mother had an extensive child
protective services history, that her parental rights in two children had
previously been terminated, and that she had relinquished her parental
rights in another child. DHHS also alleged that, while respondent-father
had been identified as Sam’s putative father, he had informed DHHS that
he wanted to make sure that Sam was his biological child before making
any effort to care for Sam or be involved in his life. After submitting to a
paternity test on 16 December 2016, respondent-father was determined
to be Sam’s biological father.

On 17 April 2017, Judge Angela C. Foster entered an adjudication
and dispositional order finding that Sam was a neglected and depen-
dent juvenile. In support of this determination, Judge Foster found that
Sam had been born prematurely and that he had been placed in a neo-
natal intensive care unit as the result of “toxic exposure” to controlled

1. S.D.C. will be referred to throughout the remainder of this opinion as “Sam,”
which is a pseudonym used to protect the child’s identity and for ease of reading.

2. The trial court terminated the parental rights of Sam’s mother in the same order
in which it terminated the parental rights of respondent-father. As a result of the fact that
Sam’s mother has not sought appellate review of the trial court’s termination order, we
refrain from discussing the proceedings related to the termination of the mother’s parental
rights in Sam in any detail in this opinion.



IN THE SUPREME COURT 287

IN RE S.D.C.
(373 N.C. 285 (2020)]

substances and the existence of withdrawal symptoms. Judge Foster
also noted that Sam’s mother had entered into a case plan with DHHS
and that respondent-father was scheduled to do so as well. In addition,
Judge Foster stated that, while Sam’s paternal grandmother had been
identified as a potential relative placement, DHHS had declined to rec-
ommend that Sam be placed with his paternal grandmother because
of concerns about her financial ability to care for Sam, her lack of an
adequate means of transportation, and her criminal history. Based upon
these findings and conclusions, Judge Foster ordered (1) that Sam
remain in the custody of DHHS while expressly authorizing DHHS to
utilize a kinship placement, (2) that further efforts to reunify Sam with
his mother be ended, (3) that DHHS continue its attempts to reunify
Sam with respondent-father, (4) that respondent-father enter into a case
plan and comply with its provisions, and (5) that respondent-father have
twice-weekly supervised visitation sessions with Sam.

On 2 May 2017, Judge Foster entered a permanency planning order
in which she found that respondent-father had entered into a case
plan with DHHS and was making progress toward complying with its
provisions and that Sam had been placed in a foster home, in which he
was doing well. After determining that the custody of and placement
authority relating to Sam should be retained by DHHS, Judge Foster
ordered that the primary permanent plan for Sam be reunification
with respondent-father, that the secondary plan for Sam be adoption,
that respondent-father continue to cooperate with DHHS and attempt to
comply with his case plan if he wished to work toward reunification, and
that respondent-father have twice-weekly supervised visits with Sam.

Over the course of the next several months, the level of respondent-
father’s efforts to comply with his case plan appeared to falter. On
13 April 2018, Judge Foster entered a permanency planning order in
which she found that respondent-father had stopped visiting with Sam
or attempting to comply with the provisions of his case plan. As a result,
Judge Foster changed Sam’s primary permanent plan to adoption with
a concurrent secondary plan of reunification with respondent-father
and directed DHHS to initiate proceedings to terminate the parental
rights of Sam’s parents. After ordering respondent-father to comply with
his case plan and to cooperate with DHHS, Judge Foster suspended
respondent-father’s visitation with Sam until respondent-father resumed
making efforts to comply with the provisions of his case plan and
informed respondent-father that, in the event that he continued to fail
to comply with the provisions of his case plan, the court might order the
cessation of reunification efforts at a subsequent proceeding.
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On 7 June 2018, DHHS filed a motion seeking to have the parental
rights of Sam’s parents terminated in which it alleged that respondent-
father’s parental rights were subject to termination on the grounds of
neglect, willful failure to make reasonable progress toward correcting
the conditions that led to Sam’s removal from the home, willful failure
to pay a reasonable portion of the cost of Sam’s care, and willful aban-
donment. See N.C.G.S. § 7B-1111(a)(1)—(3), (7) (2017). After holding a
hearing on 12 February 2019 for the purpose of considering the issues
raised by the termination motion, the trial court entered an order find-
ing that all of the grounds for termination alleged by DHHS existed and
concluding that the termination of respondent-father’s parental rights in
Sam would be in the child’s best interests. Respondent-father noted an
appeal to this Court from the trial court’s termination order.

In his sole challenge to the trial court’s termination order, respondent-
father contends that the trial court abused its discretion by concluding
that termination of his parental rights in Sam would be in Sam’s best
interests on the grounds that the trial court had failed to adequately
consider whether Sam could be placed with a relative even though it
was on notice that a potentially suitable relative placement existed.
More specifically, respondent-father argues that the initial adjudication
and dispositional order stated that Sam’s paternal grandmother had
been proposed as a placement option; that Sam’s paternal grandmother
had never been determined to be an unfit placement option by the court,
even though DHHS had objected to Sam’s placement with her; and that,
given that the initial adjudication and dispositional order had been
admitted into evidence at the termination hearing, the issue of whether
Sam’s paternal grandmother was a proper placement for the juvenile
was a relevant dispositional factor which the trial court was required
to consider and about which the trial court was required to make
appropriate findings in its termination order. See N.C.G.S. § 7B-1110(a)(6)
(2017). As aresult, in light of the trial court’s failure to consider or make
findings concerning the possibility that Sam might be placed with his
paternal grandmother, respondent-father contends that the trial court’s
termination order should be reversed.

In seeking to persuade us to affirm the trial court’s termination order,
DHHS argues that nothing in N.C.G.S. § 7B-1110 required the trial court
to address the extent to which a potential relative placement existed
at the dispositional stage of a termination of parental rights proceed-
ing, see N.C.G.S. § 7B-1110 (2017), and that the record before the trial
court at the termination proceeding contained no evidence tending to
show that the placement of Sam with his paternal grandmother would
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be appropriate. In addition, DHHS asserts that the trial court addressed
its efforts to locate a suitable relative placement in earlier permanency
planning orders.

Similarly, the guardian ad litem argues that a trial court may, but is
not required, to consider the extent to which a relative placement
is available during the dispositional phase of a termination of parental
rights proceeding, citing, e.g., In re J.A.A., 175 N.C. App. 66, 75, 623
S.E.2d 45, 51 (2005) (stating that, “[i]f a fit relative were to come forward
and declare their desire to have custody of the child, the court could
consider this during the dispositional phase as grounds for why it would
not be in the child’s best interests to terminate the respondent’s parental
rights”). In view of the fact that no relative actually came forward at the
termination hearing for the purpose of declaring his or her availability to
assume responsibility for caring for Sam and the fact that the trial court
found in the adjudication portion of its termination order that “[Sam’s
mother] and [respondent-father] did not offer any acceptable alterna-
tive placement options” in the underlying neglect and dependency pro-
ceeding, the guardian ad litem contends that the trial court did, in fact,
consider whether a relative placement was available during the disposi-
tional phase of the termination of parental rights proceeding and found
that no viable option for such an alternative placement existed.

According to well-established North Carolina law, a termination
of parental rights proceeding involves the use of a two-stage process
that includes an adjudicatory stage and a dispositional stage. N.C.G.S.
§§ 7B-1109, -1110 (2017). “At the adjudicatory stage, the petitioner
bears the burden of proving by ‘clear, cogent, and convincing evidence’
the existence of one or more grounds for termination under section
7B-1111(a) of the General Statutes.” In re A.U.D., 832 S.E.2d 698, 700
(N.C. 2019) (quoting N.C.G.S. § 7B-1109(f)). “If a trial court finds one or
more grounds to terminate parental rights under N.C.G.S. § 7B-1111(a),
it then proceeds to the dispositional stage,” id., at which it “determines
whether terminating the parent’s rights is in the juvenile’s best interest.”
N.C.G.S. § 7B-1110(a) (2017). In making this determination,

[t]he court may consider any evidence, including hearsay
evidence as defined in [N.C.]G.S. [§] 8C-1, Rule 801, that
the court finds to be relevant, reliable, and necessary to
determine the best interests of the juvenile. In each case,
the court shall consider the following criteria and make
written findings regarding the following that are relevant:

(1) The age of the juvenile.
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(2) The likelihood of adoption of the juvenile.

(3) Whether the termination of parental rights will
aid in the accomplishment of the permanent plan
for the juvenile.

(4) The bond between the juvenile and the parent.

(6) The quality of the relationship between the
juvenile and the proposed adoptive parent, guard-
ian, custodian, or other permanent placement.

(6) Any relevant consideration.

Id. A trial court’s determination concerning whether termination of
parental rights would be in a juvenile’s best interests “is reviewed solely
for abuse of discretion.” In re A.U.D., 832 S.E.2d at 700 (citing In re
D.L.W.; 368 N.C. 835, 842, 788 S.E.2d 162, 167 (2016). An “[a]buse of dis-
cretion results where the court’s ruling is manifestly unsupported by
reason or is so arbitrary that it could not have been the result of a rea-
soned decision.” Id. at 700-01 (alteration omitted) (quoting In re T.L.H.,
368 N.C. 101, 107, 772 S.E.2d 451, 455 (2015)).

A trial court is required to consider whether a relative placement is
available for a juvenile in deciding the issues raised in an abuse, neglect,
and dependency proceeding. See, e.g., N.C.G.S. §§ 7B-503(a), -606(h)(2),
-903(al), -906.1(e)(2) (2017). Although the trial court is not expressly
directed to consider the availability of a relative placement in the course
of deciding a termination of parental rights proceeding, it may treat the
availability of a relative placement as a “relevant consideration” in deter-
mining whether termination of a parent’s parental rights is in the child’s
best interests, see N.C.G.S. § 7B-1110(a)(6), with the extent to which it
is appropriate to do so in any particular proceeding being dependent
upon the extent to which the record contains evidence tending to show
whether such a relative placement is, in fact, available. See, e.g., In re
A.U.D., 832 S.E.2d at 702-03 (holding that a trial court is not required to
make written findings concerning factors set out in section 7B-1110(a)
in the absence of conflicting evidence relating to the factor in ques-
tion). In the event that such conflicting evidence concerning the avail-
ability of a potential relative placement is presented to the trial court
at the termination hearing, the trial court should make findings of fact
addressing “the competing goals of (1) preserving the ties between the
children and their biological relatives; and (2) achieving permanence
for the children as offered by their prospective adoptive family.” Id. at
703-04 (holding that the trial court’s conclusion that terminating the
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father’s parental rights would not be in the best interests of his children
did not constitute an abuse of discretion based, in part, upon the exis-
tence of findings of fact relating to the existence of a potential relative
placement for the children). On the other hand, in the event that the
record does not contain any evidence tending to show the availability
of a potential relative placement, the trial court need not consider or
make findings of fact concerning that issue. Id. at 702—-03 (holding that,
“[a]lthough the better practice would have been for the trial court to
make written findings as to the statutory factors . .., we are unable
to say that the trial court’s failure to do so under the unique circum-
stances of this case constitutes reversible error”).

The record developed at the termination hearing is devoid of any
evidence tending to show that a potential relative placement was avail-
able for Sam in the event that the trial court elected to refrain from ter-
minating respondent-father’s parental rights in the child. Admittedly,
Judge Foster did find in the initial adjudication and dispositional order
that Sam’s paternal grandmother had been offered as a relative place-
ment option for Sam and that DHHS had refrained from recommending
that Sam be placed with her. However, in contending that no judicial
official had ever determined that Sam’s paternal grandmother was not
an available relative placement option for the child, respondent-father
overlooks the fact that Judge Foster determined in the initial adjudica-
tion and dispositional order and in a series of subsequent permanency
planning orders that Sam’s best interests would be served by remain-
ing in DHHS custody rather than being placed with a relative. Thus, we
have no hesitation in concluding that Sam’s potential placement with a
relative was not a factor that the trial court was required to consider or
make findings about during the dispositional phase of this termination
of parental rights proceeding. As a result, the order terminating respon-
dent-father’s parental rights in Sam is affirmed.

AFFIRMED.
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ORDER ADOPTING THE RULES OF THE
DISPUTE RESOLUTION COMMISSION

Pursuant to subsection 7A-38.2(b) of the General Statutes of North
Carolina, the Court hereby adopts the Rules of the Dispute Resolution
Commission, which appear on the following pages. These rules super-
sede the Revised Rules of the North Carolina Supreme Court for the
Dispute Resolution Commission, published at 367 N.C. 1063-98.

The Rules of the Dispute Resolution Commission become effective
on 1 March 2020.

This order shall be published in the North Carolina Reports and
posted on the rules web page of the Supreme Court of North Carolina.

Ordered by the Court in Conference, this the 23rd day of January,

2020.

For the Court

WITNESS my hand and the seal of the Supreme Court of North
Carolina, this the 23rd day of January, 2020.

Con A, Fundool-

AMY L. QJNDERBURK
Clerk of the Supreme Court




RULES OF THE DISPUTE RESOLUTION COMMISSION

Rules of the Dispute Resolution Commission

Rule 1. Officers and Committees of the Commission
(a) Officers. The North Carolina Dispute Resolution Commission
(Commission) shall establish the offices of chair and vice chair.

(b) Appointment; Elections.

ey

€)

)

The chair shall be appointed for a two-year term and shall
serve at the pleasure of the Chief Justice of the Supreme
Court of North Carolina.

The vice chair shall be elected by majority vote of the full
Commission for a two-year term and shall serve in the
absence of the chair.

Both the chair and vice chair shall be members of
the Commission.

(c) Committees.

@

)

3

The Commission shall establish a standing Executive
Committee. Members of the Executive Committee shall
include the chair, vice chair, and the chairs of all standing
committees. The chair may also appoint the immediate
past chair of the Commission to serve on the Executive
Committee, if the immediate past chair remains a member
of the Commission. The Executive Committee may act for
the Commission and make decisions on matters which (i)
require action before the next Commission meeting, and/
or (ii) have been delegated to the Executive Committee
by the Commission. The Executive Committee may make
recommendations to the Commission with respect to
matters of policy and operations of the Commission.

The chair may establish other standing and ad hoc com-
mittees as are necessary to conduct the business of the
Commission and may appoint Commission members and
ex officio members to serve on these committees, subject
to subsection (¢)(3) of this rule.

The chair may appoint ex officio members. Ex officio
members shall be affiliated with the courts, be involved
in supporting court based dispute resolution programs,
or have particular expertise in dispute resolution. Ex
officio members may participate in Commission or com-
mittee discussions, but shall not vote on any matter before
the Commission or a committee and shall not serve as
members of the Executive Committee or any committee
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routinely reviewing information that is deemed confiden-
tial under N.C.G.S. § 7A-38.2(h) or these rules. Ex officio
appointments shall be for a two-year term.

(d) Recusal Policy. Commission and ex officio members par-
ticipating in Commission or committee discussions, and Commission
members casting votes, shall abide by the Commission’s Recusal of
Commission Members and Ex Officio Members Policy.

Rule 2. Commission Office; Commission Staff

(a) Commission Office. The chair, in consultation with the direc-
tor of the North Carolina Administrative Office of the Courts (NCAOC),
is authorized to establish and maintain an office for the conduct of
Commission business.

(b) Commission Staff. The chair, in consultation with the direc-
tor of the NCAOC, is authorized to appoint an executive director and to:
(i) fix the executive director’s terms of employment, salary, and benefits;
(ii) determine the scope of the executive director’s authority and duties;
and (iii) employ other professional and administrative staff as necessary
to conduct the Commission’s business.

Rule 3. Commission Membership

(a) Vacancies. Upon the death, resignation, or permanent inca-
pacitation of a member of the Commission, the chair shall notify
the appointing authority and request that the vacancy, created by the
death, resignation, or permanent incapacitation, be filled. The appoint-
ment of a successor shall be for the former member’s unexpired term.
The successor shall, thereafter, be eligible to serve two consecutive
three-year terms.

(b) Disqualifications. If, for any reason, a Commission mem-
ber becomes disqualified to serve on the Commission, the appointing
authority shall be notified and requested to take appropriate action. If
a member resigns or is removed, then the appointment of a successor
shall be for the former member’s unexpired term. The successor shall,
thereafter, be eligible to serve two consecutive three-year terms.

(c) Conflicts of Interest and Recusals. All Commission mem-
bers must abide by the Commission’s Recusal of Commission Members
and Ex Officio Members Policy.

(d) Compensation. Under N.C.G.S. § 138-5, members of the
Commission may receive compensation for their services at the rate of
fifteen dollars ($15.00) per diem for each day of service, and reimburse-
ment of subsistence and travel at the rates allowed to State boards and
commissions. Ex officio members of the Commission shall receive no
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compensation for their services. In the chair’s discretion, an ex officio
member may be reimbursed for his or her out-of-pocket expenses neces-
sarily incurred on behalf of the Commission and for his or her mileage,
subsistence, and other travel expenses at the per diem rate established
by statutes and regulations applicable to State boards and commissions.

Rule 4. Meetings of the Commission

(a) Meeting Schedule. The Commission shall meet at least twice
each year pursuant to a schedule set by the Commission and in special
sessions at the call of the chair or other officer acting for the chair.

(b) Quorum. A majority of Commission members shall constitute
a quorum. Decisions shall be made by a majority of the members present
and voting, except that decisions under Rule 9 and Rule 10 shall be made
in accordance with the provisions of those rules.

(c) Public Meetings. All meetings of the Commission for the
general conduct of business shall be open to the public and minutes
of such meetings shall be available to the public, except that meetings,
portions of meetings, or hearings conducted under Rule 9 and Rule 10
may be closed to the public in accordance with those rules and N.C.G.S.
§ TA-38.2.

(d) Matters Requiring Prompt Action. In the discretion of the
chair, if any matter requires a decision or other action before the next
regular meeting of the Commission, but does not warrant the call of a
special meeting, it may be considered by the Commission and a vote
or other action may be taken by correspondence, telephone, facsimile,
e-mail, or other practicable method, or it may be considered an action
taken by the Executive Committee under Rule 1(c)(1); provided, how-
ever, that all formal Commission and committee decisions made and
actions taken are reported to the executive director and included in the
minutes of Commission proceedings.

(e) Committee Meetings. Committees shall meet as needed.
A majority of the committee members eligible to vote shall constitute
a quorum for purposes of standing and ad hoc committee meetings.
Decisions shall be made by a majority of the members eligible to vote
who are present and voting, except that decisions under Rule 9 and Rule
10 shall be made in accordance with those rules.

Rule 5. Commission’s Budget

The Commission, in consultation with the director of the NCAOC,
shall prepare an annual budget. The budget and supporting financial
information shall be public records.
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Rule 6. Powers and Duties of the Commission

The Commission shall have the authority to undertake activities
to expand public awareness of dispute resolution procedures, to fos-
ter growth of dispute resolution services in the state, and to ensure the
availability of high-quality mediator training programs and competent
and ethical mediators. Specifically, the Commission is authorized and
directed to do the following:

(a) Review and approve or disapprove applications of: (i) persons
seeking to have mediator training programs certified, (ii) attorneys and
nonattorneys seeking certification as qualified mediators to conduct
mediated settlement conferences and mediations in North Carolina’s
court-ordered mediation programs, and (iii) persons or mediator train-
ing programs seeking reinstatement.

(b) Review applications against criteria for certification set forth in
rules adopted by the Supreme Court for mediated settlement conferences
or mediation programs operating under the Commission’s jurisdiction, and
against any other requirements of the Commission which amplify and clar-
ify those rules. The Commission may adopt application forms and require
applicants to complete the forms for certification.

(c) Compile and maintain lists of certified mediator training pro-
grams along with the names of contact persons, addresses, and tele-
phone numbers for each mediator training program, and make those
lists available online or upon request.

(d) Institute periodic review of mediator training programs and
trainer qualifications, and recertify mediator training programs that con-
tinue to meet criteria for certification. Mediator training programs that
are not recertified shall be removed from the lists of certified mediator
training programs.

(e) Compile, keep current, and make available to the courts and
the public online lists of certified mediators which specify the judicial
district(s) or counties in which each mediator wishes to practice.

(f) Prepare, keep current, and make available online biographi-
cal information submitted to the Commission by certified mediators in
order to make such information accessible to court staff, lawyers, and
the public.

(g) Make a reasonable effort on a continuing basis to ensure that
the judiciary, clerks of court, court staff, attorneys, and to the extent fea-
sible, parties to mediation, are aware of the Commission and its office
and the Commission’s duty to certify and regulate the conduct of media-
tors and mediator training programs.
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(h) Regulate the conduct of mediators and mediator training
programs, including (i) receiving and investigating complaints against
mediators, mediator training program personnel, and mediator training
programs; and (ii) imposing sanctions, if warranted under Rule 9.

Rule 7. Mediator Conduct

The conduct of all mediators certified by the Commission or serv-
ing programs under the jurisdiction of the Commission, and personnel
affiliated with any certified mediator training program, must conform
to the Standards of Professional Conduct for Mediators adopted by
the Supreme Court and enforceable by the Commission and to the
standards of any professional organization of which such person is a
member that are not in conflict nor inconsistent with the Standards of
Professional Conduct for Mediators. A certified mediator shall inform
the Commission of any (i) criminal conviction, disbarment, or other
revocation or suspension of a professional license; (ii) complaint filed
against the mediator or disciplinary action imposed upon the mediator
by a professional organization; or (iii) judicial sanction, civil judgment,
tax lien, or filing for bankruptcy. Failure to do so is a violation of these
rules. Violations of the Standards of Professional Conduct for Mediators
or other professional standards, or conduct that reflects a lack of moral
character or fitness to conduct mediations or which discredits the
Commission, the courts, or the mediation process, may subject a media-
tor to disciplinary proceedings by the Commission.

Rule 8. The Standards and Advisory Opinions Committee

(a) Appointment of the Standards and Advisory Opinions
Committee. The Commission’s chair shall appoint a standing commit-
tee on standards and advisory opinions to address the matters listed in
subsection (b) of this rule.

(b) Matters to Be Considered by the Standards and Advisory
Opinions Committee. The Standards and Advisory Opinions Committee
shall review and consider the following:

(1) Proposals for amending the Standards of Professional
Conduct for Mediators, the Commission’s Advisory
Opinion Policy, or the Commission’s Advertising Policy.

(2) Requests from Commission staff for assistance in
responding to inquiries from mediators and the public as
to the interpretation of statutes, rules, the Standards of
Professional Conduct for Mediators, advisory opinions,
policies, or guidelines of the Commission.
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Drafts and proposals of advisory opinions for adoption
by the Commission under the Commission’s Advisory
Opinion Policy.

Matters that relate to mediator advertising, including
review of advertisements or related materials for consis-
tency with the Commission’s Advertising Policy.

Matters that interface with the North Carolina State Bar
or other professional regulatory body regarding inconsis-
tencies and/or conflicts between these rules and/or poli-
cies and the rules and/or policies of those entities.

(¢) Initial Commission Staff Review.

ey
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Commission staff may respond in writing to requests for
assistance from mediators and the public under subsec-
tion (b)(2) of this rule, or may respond orally if time is
of the essence. Staff shall consult with the chair of the
Standards and Advisory Opinions Committee as neces-
sary to ensure correct and consistent responses. Written
requests for formal advisory opinions shall be referred
to the chair of the committee in compliance with the
procedures established by the committee. The referral
procedures shall ensure that the case file number, the
names of parties, and other identifying information are
redacted so that any decision cannot be influenced by
the information.

All requests for informal advice shall be logged by
Commission staff, and the requesting party’s confidenti-
ality shall be maintained unless the requesting party indi-
cates otherwise.

(d) Review by the Standards and Advisory Opinions Committee.
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If the chair of the Standards and Advisory Opinions
Committee determines that a Commission advisory opin-
ion is warranted under subsection (c) of this rule, then
the matter shall be considered by the committee. If the
committee concurs, then a proposed advisory opinion
shall be drafted, approved by the committee, and submit-
ted to the Commission for its consideration.

If the chair of the Standards and Advisory Opinions
Committee determines that a formal Commission advi-
sory opinion is not warranted under subsection (c) of
this rule, then the requesting party shall be advised in
writing and provided with informal advice, if requested.
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Rule 9. The Grievance and Disciplinary Committee

(a) Appointment of the Grievance and Disciplinary Committee.
The Commission’s chair shall appoint a standing committee entitled the
Grievance and Disciplinary Committee to address the matters listed in
subsection (b) of this rule.

(b) Matters to Be Considered by the Grievance and Disciplinary
Committee. The Grievance and Disciplinary Committee shall review and
consider, consistent with subsection (d)(2) of this rule, the following:

ey
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Matters that relate to the moral character, conduct, or fit-
ness to practice of those seeking a provisional pre-train-
ing approval, including a request to review a Commission
staff determination not to issue a provisional pre-training
approval on the basis of a requesting party’s moral char-
acter, conduct, or fitness to practice.

Matters that relate to the moral character, conduct, or fit-
ness to practice of an applicant for mediator certification
or certification renewal, including a request for review
of a Commission staff decision to deny an application
for mediator certification or certification renewal on the
basis of the applicant’s moral character, conduct, or fit-
ness to practice.

Matters otherwise self-reported by a certified media-
tor or personnel affiliated with a certified mediator
training program, or otherwise coming to the attention
of the Commission that relate to the moral character,
conduct, or fitness to practice of a mediator under the
Commission’s jurisdiction or a person affiliated with a
certified mediator training program.

Matters that relate to the moral character, conduct, or
fitness to practice of a trainer or other person affiliated
with a certified mediator training program or a mediator
training program that is an applicant for certification or
certification renewal, including a request for review of
a Commission staff decision to deny an application for
mediator training program certification or certification
renewal on the basis of the moral character, conduct, or
fitness to practice of any trainer or other person affiliated
with the program.

Complaints by a Commission member, Commission staff,
a judge, an attorney, court staff, or any member of the
public that relate to the moral character, conduct, or fit-
ness to practice of a mediator under the Commission’s
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jurisdiction or a trainer or other person affiliated with a
certified mediator training program.

(c) Imitial Commission Staff Review and Determination.
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Review of Requests for Provisional Pre-training
Approvals. Commission staff shall review requests for
the issuance of provisional pre-training approvals regard-
ing matters that relate to the moral character, conduct,
or fitness to practice of a requesting party, and shall seek
guidance from the chair of the Grievance and Disciplinary
Committee, as necessary. Staff may contact the request-
ing party, conduct background checks, and contact third
parties or entities who may possess relevant information
that relates to the moral character, conduct, or fitness to
practice of the requesting party. Based on its review, staff
shall determine whether to issue or refrain from issuing
a provisional pre-training approval. The requesting party
may seek review of the staff decision from the chair of
the committee. If, after review, the chair determines
that the requesting party does not possess the requisite
criteria for certification related to moral character, con-
duct, or fitness to practice established by program rules
and Commission policies and guidelines, then the chair
shall instruct staff not to issue a provisional pre-training
approval. The staff decision, or that of the chair after
review, to deny a request for a provisional pre-training
approval shall be final and is not subject to appeal.

Review and Referral of Matters Relating to the
Moral Character, Conduct, or Fitness to Practice of
Applicants. Commission staff shall review information
relating to the moral character, conduct, or fitness to
practice of an applicant seeking mediator certification or
certification renewal, including matters which an appli-
cant is required to report under program rules and infor-
mation relating to the moral character, conduct, or fitness
to practice of personnel affiliated with mediator training
programs seeking certification or certification renewal.

Staff may contact an applicant to discuss matters
reported and may conduct a background check on an
applicant. Any third party with knowledge of any infor-
mation relating to the moral character, conduct, or fitness
to practice of an applicant may notify the Commission.
Staff shall seek to verify any such third party report and
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may disregard a report that cannot be verified. Staff may
contact an agency where a complaint about an applicant
has been filed or that has imposed discipline on an appli-
cant and may contact a judge who has imposed discipline
on an applicant.

All reported matters or other information gathered
by staff that bears on the moral character, conduct, or
fitness to practice of an applicant shall be forwarded
directly to the Grievance and Disciplinary Committee
for its review, except matters expressly exempted from
review by the Commission’s Policy for Reviewing
Matters Relevant to Good Moral Character, Conduct,
and Fitness to Practice. Matters that are exempted by
the policy may be processed by staff, but will not act as a
bar to certification or certification renewal.

The committee shall review any matter that relates
to an applicant and is referred by staff under this policy,
while not a complaint, in accordance with the procedures
set forth in subsection (d) of this rule.

Commission Staff Review of Concerns Raised
That Are Not Deemed to Constitute Complaints.
Commission staff shall review information received or
concerns raised that relates to a mediator’s failure to
meet his or her case management duties under appli-
cable program rules, or relates to matters that are not
deemed to constitute a complaint under this subsection
or subsection (c)(4) of this rule.

a. If the information received or the concern raised
does not state a violation of rules or standards pro-
mulgated by the Supreme Court or local district
rules, then the reporting party will be advised that
the Commission will take no action in response
to the report.

b. If it appears that the information received or the
concern raised constitutes a violation of a rule, stat-
ute, or standard, but either is not serious enough to
be treated as a complaint or the complaining party
does not wish to file a complaint, Commission staff
shall prepare a summary of the concern raised and
submit the matter to the chair of the Grievance
and Disciplinary Committee and to the chair of
the Commission.
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c. Commission staff shall report the concerns to the
mediator by letter or other manner of communi-
cation as approved by the chair of the Grievance
and Disciplinary Committee and chair of the
Commission. Any written correspondence shall
be copied to the chair of the committee and to the
chair of the Commission.

Commission staff shall not disclose the identity of
a reporting party who wishes to remain anonymous. If a
reporting party wishes to remain anonymous, then staff
shall not proceed under this section unless evidence of
the mediator’s failure to fulfill his or her case manage-
ment duties has been provided or otherwise exists.

Commission Staff Review of Oral or Written
Complaints. Commission staff shall review oral and
written complaints received by the Commission regard-
ing the moral character, conduct, or fitness to practice of
a mediator under the jurisdiction of the Commission or
any personnel affiliated with a certified mediator training
program (respondents), except that staff shall not act on
anonymous complaints unless staff can independently
verify the allegations made.

a. Oral Complaints. If, after reviewing an oral com-
plaint, Commission staff determines it is necessary
to contact a third party about the matter, includ-
ing a witness identified by the complaining party or
other third party identified by Commission staff dur-
ing its review of the complaint, or to refer the mat-
ter to the Grievance and Disciplinary Committee,
then Commission staff shall first make a summary
of the complaint and forward it to the complaining
party who shall be asked to sign the summary and
a release and to return both to the Commission’s
office. A member of the Commission, a committee
of the Commission, Commission staff, judges, other
court officials, or court staff may initiate an oral,
anonymous complaint. Commission staff shall not
proceed under this subsection unless corroborative
evidence of the allegation relating to the mediator’s
conduct has been provided to the Commission.

b. Written Complaints. Commission staff shall
acknowledge all written complaints within thirty
days from receipt. A written complaint may be
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made by letter, e-mail, or filed on the Commission’s
approved complaint form. If a written complaint
is not made on the approved form, then staff shall
require the complaining party to have his or her
signature on the complaint notarized and execute a
release authorizing staff to contact third parties in
the course of staff’s review of the complaint.

c. Pursuit of Complaint by Commission Staff
or by Grievance and Disciplinary Committee
Member. If a complaining party refuses to sign a
complaint summary prepared by Commission staff,
refuses to sign arelease, or otherwise seeks to with-
draw a complaint after filing it with the Commission,
staff or a Grievance and Disciplinary Committee
member may pursue the complaint. In determin-
ing whether to pursue a complaint independently,
staff or a committee member may consider why the
complaining party is unwilling to pursue the matter
further, whether the complaining party is willing to
testify if a hearing becomes necessary, whether the
complaining party has specifically asked to with-
draw the complaint, whether the circumstances
complained of may be independently verified with-
out the complaining party’s participation, whether
there have been previous complaints filed regard-
ing the respondent’s conduct, and the seriousness
of the allegations made in the complaint.

d. Response to Complaint. If Commission staff
asks a respondent to respond in writing to an oral
or written complaint, then the respondent shall be
sent a summary or a copy of the complaint and any
supporting evidence provided by the complaining
party by Certified Mail, return receipt requested.
The respondent shall respond no later than thirty
days from the date of the actual delivery to the
respondent or the date of the last attempted deliv-
ery by the U.S. Postal Service. A copy of the sum-
mary or complaint shall also be sent to respondent
through the U.S. Postal Service by First-Class
Mail directed to the respondent at the last mail-
ing address provided to the Commission by the
respondent. Upon written request, the respondent
may be afforded ten additional days to respond to
the complaint.
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Materials Not Forwarded to Complaining Party.
The respondent’s response to the complaint and
the summaries of comments of any witnesses or
others contacted during the investigation shall not
be forwarded to the complaining party, except as
may be required by N.C.G.S. § 7A-38.2(h).

(5) Initial Determination on Oral and Written Complaints.
In reviewing a complaint under subsection (c)(4) of this
rule and any additional information gathered, including
information supplied by the respondent or a witness or
other third party contacted, Commission staff shall con-
sider the conduct complained of by reference to subsec-
tion (d)(2) of this rule. Staff shall determine whether to:

a.

Recommend Dismissal. After review and upon
concluding that the complaint does not allege
facts sufficient to constitute a violation of a stat-
ute, rule, standard, or policy enforceable under the
jurisdiction of the Commission, Commission staff
shall make a recommendation to the chair of the
Grievance and Disciplinary Committee to dismiss
the complaint. If the chair agrees with the recom-
mendation, then the complaint shall be dismissed
with notification to the complaining party, the
respondent, and any witnesses or others contacted
during the review process. The complaining party
and the respondent shall be notified of the dis-
missal by Certified Mail, return receipt requested,
and such service shall be deemed sufficient for pur-
poses of these rules. A copy of the notice of dis-
missal shall also be sent to the complaining party
and the respondent through the U.S. Postal Service
by First-Class Mail directed to the respondent and
complaining party at the last mailing address pro-
vided to the Commission.

Staff shall note for the file why a determina-
tion was made to dismiss a complaint and shall
report on such dismissals to the committee.
Dismissed complaints shall remain on file with the
Commission. The committee may take dismissed
complaints into consideration if additional com-
plaints are later made against the same respondent.

A complaining party may file a written appeal
of the dismissal of the complaint to the committee
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no later than thirty days from the date of the actual
delivery of the notice of dismissal to the com-
plaining party or of the date of the last attempted
delivery by the U.S. Postal Service of the notice
of dismissal.

b. Refer to the Grievance and Disciplinary
Committee. Following an initial Commission staff
review of the complaint and any response submitted
by the respondent, including contacting the respon-
dent, witnesses, or other third parties as necessary,
and upon a determination that the complaint (i)
raises a concern about a possible violation of a stat-
ute, a program rule, the Standards of Professional
Conduct for Mediators, or a Commission policy; or
(ii) raises a significant question about arespondent’s
moral character, conduct, or fitness to practice, or
if, after giving the complaint due consideration, the
chair of the Grievance and Disciplinary Committee
disagrees with staff’s recommendation to dismiss
the complaint, staff shall refer the matter to the full
committee for review.

No matter shall be referred to the committee
until the respondent has been forwarded a copy
or summary of the complaint and a copy of these
rules. The respondent shall respond no later than
thirty days from the date of the actual delivery of
the letter transmitting the complaint or summary
to the respondent or the last attempted delivery to
the respondent by the U.S. Postal Service. A copy
of the complaint or summary shall also be sent to
the respondent through the U.S. Postal Service by
First-Class Mail directed to the respondent at the
last mailing address provided to the Commission
by the respondent. Upon written request, the
respondent may be afforded ten additional days to
respond to the complaint.

The respondent’s response shall be included
in the materials forwarded to the committee. If a
witness or other person was contacted, any writ-
ten response or summary of a response shall
also be included in the materials forwarded to
the committee.
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Filing Deadlines for Complaints. A complaint made
under subsection (b) of this rule that relates to the con-
duct of a certified mediator during a mediation, from
appointment or selection of the mediator through the
conclusion of the mediation by settlement or impasse,
shall be filed no later than one year from the conclusion
of the mediation by settlement or impasse, except that a
complaint that relates to the conduct of a certified dis-
trict criminal court mediator during a mediation, from
the beginning of the mediation through the conclusion
of the last session of mediation, shall be filed no later
than ninety days from the conclusion of the last media-
tion session. A complaint made under subsection (b) of
this rule that relates to the conduct of a person affiliated
with a certified mediator training program during a train-
ing program shall be filed no later than one year from the
conclusion of the training program.

Confidentiality. Commission staff will create and main-
tain files for all matters considered under subsection (b)
of this rule. All information in the files pertaining to appli-
cants for certification, certification of a mediator training
program, or certification renewal shall remain confiden-
tial in accordance with N.C.G.S. § 7A-38.2(h). Information
pertaining to complaints regarding the moral character,
conduct, or fitness to practice of mediators or trainers
or personnel affiliated with certified mediator training
programs shall remain confidential until such time as
the Grievance and Disciplinary Committee completes
its preliminary investigation, finds probable cause under
subsection (d)(2) of this rule and N.C.G.S. § 7A-38.2(h),
and the time within which the respondent may appeal
the determination of probable cause has expired, or
if the respondent files a timely appeal under subsection
(e) of this rule, the information shall remain confiden-
tial until a hearing is held and a decision is reached by
the Commission.

Staff shall reveal the names of applicants and respon-
dents to the committee and the committee shall keep the
names of applicants and respondents and other identify-
ing information confidential, except as provided for in
N.C.G.S. § 7A-38.2(h) and subsection (d)(3) of this rule.

Notwithstanding the above, staff shall notify the
executive director of the Mediation Network of North
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Carolina, and the executive director of the community
mediation center that is sponsoring the application of an
applicant seeking certification as a district criminal court
mediator, of any matter regarding the moral character,
conduct, or fitness to practice of the applicant.

Staff shall notify any mediation program or agency
populating alist of mediators certified by the Commission,
including, but not limited to, the Mediation Network of
North Carolina, community mediation centers, the North
Carolina Industrial Commission, and the federal trial
courts in North Carolina, of any finding of probable cause
under this subsection against a mediator arising out of
a mediated settlement conference conducted under the
auspices of such agency or program. When practicable,
staff shall notify the agency or program of any public
sanction imposed by the Commission under these rules
against a certified mediator who also serves as a media-
tor for that agency or program.

Staff and members of the Grievance and Disciplinary
Committee may share information with other committee
chairs or committees if needed and relevant to a review
of any matter before such other committee.

The Commission may publish names, contact infor-
mation, and biographical information for mediators,
neutrals, and mediator training programs that have been
certified or qualified.

(d) Grievance and Disciplinary Committee Review and
Determination on Matters Referred by Commission Staff.

(1) Grievance and Disciplinary Committee Review
of Moral Character Issues and Complaints. The
Grievance and Disciplinary Committee shall review mat-
ters brought before it by Commission staff under the
provisions of subsection (c) of this rule and may contact
any other persons or entities with knowledge of the mat-
ter for additional information. The chair may, in his or
her discretion, appoint members of the committee to
serve on a subcommittee to investigate a particular mat-
ter brought to the committee by staff. The chair of the
committee, or his or her designee, may issue subpoenas
for the attendance of witnesses and for the production of
books, papers, materials, or other documentary evidence
deemed necessary to the committee’s investigation and
review of the matter.
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(2) Grievance and Disciplinary Committee Deliberation.
The Grievance and Disciplinary Committee shall deliber-
ate to determine whether probable cause exists to believe
that an applicant or respondent’s conduct:

a.

g

is a violation of the enabling legislation for a medi-
ated settlement conference program under the
jurisdiction of the Commission or a violation of
N.C.G.S. § 7A-38.2;

is a violation of the Standards of Professional
Conduct for Mediators or any other standards of
professional conduct that are not inconsistent
with the Standards of Professional Conduct for
Mediators and to which the respondent is subject;

is a violation of Supreme Court rules or any other
rules for mediated settlement conferences or medi-
ation programs;

is inconsistent with good moral character (See
Rule 8(a)(4) of the Rules for Mediated Settlement
Conferences and Other Settlement Procedures in
Superior Court Civil Actions, Rule 8(a)(7) of the
Rules for Settlement Procedures in District Court
Family Financial Cases, Rule 7(a)(4) of the Rules
of Mediation for Matters in District Criminal Court,
and Rule 7 of these rules);

reflects a lack of fitness to conduct mediated settle-
ment conferences or mediations, or to serve in affil-
iation with a certified mediator training program
(See Rule 7);

serves to discredit the Commission, the courts, or
the mediation process (See Rule 7); or

is a violation of a Commission policy.

(3) Grievance and Disciplinary Committee Determination.
Following deliberation, the Grievance and Disciplinary
Committee shall determine whether to dismiss the mat-
ter, make a referral, or impose sanctions, as follows:

a.

To Dismiss. If a majority of the Grievance and
Disciplinary Committee members review an issue
of, or a complaint about, moral character, conduct,
or fitness to practice and find no probable cause to
believe that the applicant or respondent’s conduct
is a violation of subsection (d)(2) of this rule, then
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the committee shall dismiss the matter and instruct
Commission staff to:

1.

certify or recertify the applicant, if an appli-
cation is pending, or notify the respondent by
Certified Mail, return receipt requested, with a
copy sent by First Class Mail through the U.S.
Postal Service, that no further action will be
taken in the matter; or

notify the complaining party and the respon-
dent by Certified Mail, return receipt
requested, that no further action will be taken
and that the matter is dismissed. A copy of
the notice of dismissal shall also be sent to the
respondent and the complaining party through
the U.S. Postal Service by First-Class Mail.

b. To Refer. If, after reviewing an application for
certification or certification renewal or a com-
plaint, a majority of the Grievance and Disciplinary
Committee members eligible to vote determine that:

1.

any violation of a statute, a program rule,
the Standards of Professional Conduct for
Mediators, or a Commission policy was tech-
nical or relatively minor in nature, caused
minimal harm to the complaining party, and
did not discredit the program, courts, or
Commission, then the committee may:

i dismiss the complaint with a letter to the
complaining party and respondent by
Certified Mail, return receipt requested,
and a copy of the letter through the
U.S. Postal Service by First-Class Mail
directed to the complaining party and
the respondent at the last mailing
address provided to the Commission by
the complaining party and the respon-
dent, notifying them of the dismissal,
citing the violation, and advising the
respondent to avoid such conduct in
the future; or

ii. refer the respondent to one or more
members of the committee to discuss
the matter and explore ways that the
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respondent may avoid similar com-
plaints in the future.

2.  the respondent’s conduct involves no viola-
tion, but raises best practices or professional-
ism concerns, then the committee may:

i.  direct Commission staff to dismiss the
complaint with a letter sent by Certified
Mail, return receipt requested, and a
copy through the U.S. Postal Service
by First Class Mail to the complaining
party and the respondent directed to
the complaining party or respondent at
the last mailing address provided to the
Commission by the complaining party
or the respondent advising him or her
of the committee’s concerns and pro-
viding guidance;

ii. direct the respondent to meet with one
or more members of the committee,
who will informally discuss the commit-
tee’s concerns and provide counsel; or

iii. refer the respondent to the Chief Justice’s
Commission on Professionalism for
counseling and guidance.

3.  the applicant or respondent’s conduct raises
significant concerns about his or her fitness
to practice, including concerns about mental
instability, mental health, lack of mental acu-
ity, possible dementia, or possible alcohol or
substance abuse, then the committee may, in
lieu of or in addition to imposing sanctions,
refer the applicant or respondent to the North
Carolina Lawyer Assistance Program for eval-
uation or, if the applicant or respondent is
not an attorney, to a physician, other licensed
mental health professional, or substance
abuse counselor or organization.

In the event that an applicant or
respondent is referred to one or more mem-
bers of the committee for counsel, to the
Lawyer Assistance Program, or to some
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other professional entity, and fails to cooper-
ate regarding the referral or refuses to sign
releases or provide any resulting evaluations
to the committee, or should any resulting dis-
cussion or evaluation suggest that the appli-
cant or respondent is not currently capable of
serving as a mediator, trainer, or manager, the
committee may make further determinations
in the matter. Pending further review, the com-
mittee may also recommend summary suspen-
sion under subsection (d)(4) of this rule until
such time as the committee has authorized
the applicant or respondent to return to active
mediation practice. The committee may con-
dition a certification or certification renewal
on the applicant or respondent’s successful
completion of the referral process. Any costs
associated with a referral, e.g., costs of evalu-
ation or treatment, shall be borne entirely by
the applicant or respondent.

c. To Impose Sanctions. Except as provided for in
subsection (d)(3)(b)(1) of this rule, if a majority of
the Grievance and Disciplinary Committee mem-
bers find probable cause under subsection (d)(2)
of this rule, then the committee shall impose sanc-
tions on the applicant or respondent under subsec-
tion (e)(13) of this rule.

Notification of any dismissal, referral, or sanction
imposed under subsection (d)(3) of this rule shall be sent
to respondent by Certified Mail, return receipt requested,
and a copy sent through the U.S. Postal Service by First-
Class Mail directed to the last mailing address provided
to the Commission by the respondent, and such service
shall be deemed sufficient for the purposes of these rules.
All witnesses and any others contacted by Commission
staff or a committee member shall be notified, if feasible,
of a dismissal of the complaint.

A complaining party shall have no right of appeal
from a committee determination to dismiss a complaint
under subsection (d)(3)(a) of this rule or from a commit-
tee determination to refer a mediator under subsection
(d)(3)(b) of this rule.
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A letter issued under subsection (d)(3)(a) or sub-
section (d)(3)(b) of this rule regarding conduct or refer-
ral shall not be considered sanctions under subsection
(e)(13) of this rule. Rather, the letters are intended to be
opportunities to address concerns and to help applicants
and respondents perform more effectively as mediators.
However, there may be instances that are more serious
in nature where the committee may both make a referral
under subsection (d)(3)(b) of this rule and impose sanc-
tions under subsection (e)(13) of this rule.

Summary Suspension. If, after initiation of a com-
plaint against a respondent certified by the Commission
and during review by the Grievance and Disciplinary
Committee, the committee determines and the chair of
the Commission concurs that the conduct of the respon-
dent raises a serious issue regarding the health, safety, or
welfare of the mediator or the public, or may adversely
affect the integrity of the courts, and that there is aneces-
sity for prompt action, then the Commission, through its
chair, may petition the court to restrain or enjoin the
respondent’s conduct, including suspending the mediator
from active service as a mediator in North Carolina. The
petition for injunctive relief shall be filed in the Superior
Court, Wake County.

Right to Object and Negotiate. Within the thirty-day
period set forth in subsection (d)(6) of this rule, an
applicant or respondent may contact the Grievance and
Disciplinary Committee and object to any referral made
or sanction imposed on the applicant or respondent,
including objecting to any public posting of a sanction,
and seek to negotiate some other outcome with the
committee. The committee shall have the authority and
discretion to engage or decline to engage in negotiations
with the applicant or respondent. During the negotiation
period, the applicant or respondent may request an
extension of the time in which to request an appeal in
writing under this subsection and subsection (d)(6)
of this rule. Commission staff, in consultation with the
committee chair, may extend the appeal period up to
an additional thirty days in order to allow more time
to complete negotiations.

Right of Appeal. If a referral is made or sanctions are
imposed, then the applicant or respondent may file an
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appeal with the Commission in writing no later than
thirty days from the date of the actual delivery of the
notice to the applicant or respondent, or within thirty
days from the last attempted delivery by the U.S. Postal
Service. Subject to the provisions of subsection (d)(5) of
this rule, if no appeal is received within thirty days as
set out herein, then the applicant or respondent shall be
deemed to have accepted the Grievance and Disciplinary
Committee’s findings and the imposition of sanctions.
The complaining party does not have a right to appeal
from a decision of the committee to dismiss the com-
plaining party’s complaint against the respondent.

Notification. At such time as the matter becomes pub-
lic under subsection (c)(7) of this rule and N.C.G.S.
§ 7A-38.2(h), Commission staff shall, if feasible, notify the
complaining party and any witnesses or others contacted
during the investigation of the complaint by staff or the
Grievance and Disciplinary Committee of the sanctions
imposed and the fact of the respondent’s appeal, if filed.

(e) Appeal to the Commission.
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Stay Pending Appeal. The imposition of a private or pub-
lic sanction by the Grievance and Disciplinary Committee
shall be stayed, pending the final disposition of an appeal
properly filed by the respondent with the Commission.

The Commission Shall Meet to Consider Appeals.
In the discretion of the Commission’s chair, an appeal
by the respondent to the Commission of the Grievance
and Disciplinary Committee’s determination under sub-
section (d)(6) of this rule shall be heard either by (i) a
five-member panel of Commission members chosen by
the chair or the chair’s designee, or (ii) the members
of the full Commission. Any members of the committee
who participated in issuing the committee’s determi-
nation shall be recused and shall not participate in the
hearing. Under Rule 3(c), members of the Commission
shall recuse themselves from hearing the matter when
they cannot act impartially. No matter shall be heard and
decided by less than three Commission members.

Conduct of the Hearing.

a. At least thirty days prior to the hearing before the
Commission or panel, Commission staff shall forward
to all parties, special counsel to the Commission,
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and members of the Commission or panel who will
hear the matter, a copy of all documents considered
by the Grievance and Disciplinary Committee and
the names of the members of the Commission or
panel who will hear the matter. Any written chal-
lenge questioning the neutrality of a member of the
Commission or panel shall be directed to and decided
by the Commission’s chair or the chair’s designee. A
written challenge shall be filed with the Commission
no later than seven days from the date the person
filing the challenge received notice of the members
who will hear the appeal.

b. Hearings conducted by the Commission or a panel
under this rule shall be de novo.

c. Applicants, complainants, respondents, and any
witnesses or others identified as having relevant
information about the matter may appear at the
hearing with or without counsel.

d. An appeal from a denial of an initial application for
certification or qualification of a mediator, neutral,
or mediator training program that relates to moral
character, conduct, or fitness to practice shall be
held in private unless the applicant requests a pub-
lic hearing. An appeal from a denial of an applica-
tion for certification renewal or reinstatement that
relate to ethics or conduct shall be open to the
public except that, for good cause shown, the pre-
siding officer may exclude from the hearing room
all persons except the parties, counsel, and those
engaged in the hearing.

e. In the event that the applicant, complaining party,
or respondent fails to appear without good cause,
the Commission or panel shall proceed to hear
from the parties and witnesses who are present
and make a determination based on the evidence
presented at the proceeding.

f.  Proceedings before the Commission or panel shall
be conducted informally, but with decorum.

g. The Commission or panel, through its counsel, and
the applicant or respondent, may present evidence
in the form of sworn testimony and/or written doc-
uments and may cross-examine any witness called
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to testify by the other. Commission or panel mem-
bers may question any witness called to testify at
the hearing. The Rules of Evidence shall not apply,
except as to privilege, but shall be considered as
a guide toward a full and fair development of the
facts. The Commission or panel shall consider all
evidence presented and give the evidence appropri-
ate weight and effect.

h. If, in the discretion of the Commission’s chair, a
panel is empaneled to hear the appeal, then the
Commission’s chair or designee shall appoint one
of the members of the panel to serve as the pre-
siding officer at the hearing before the panel. The
Commission’s chair or designee shall serve as
the presiding officer at a hearing before the full
Commission. The presiding officer shall have such
jurisdiction and powers as are necessary to con-
duct a proper and efficient hearing and disposi-
tion of the matter on appeal. The presiding officer
may administer oaths and may issue subpoenas for
the attendance of witnesses and the production of
books, papers, or other documentary evidence.

i.  Nothing herein shall restrict the chair of the
Commission from serving on a panel or serving as
its presiding officer at any hearing held under the
provisions of subsection (e) of this rule.

Date of the Hearing. An appeal of any sanction imposed
by the Grievance and Disciplinary Committee shall be
heard by the Commission no later than 180 days from the
date the notice of appeal is filed with the Commission,
unless waived in writing by the respondent.

Notice of the Hearing. The Commission’s office shall
serve on all parties by Certified Mail, return receipt
requested, notice of the date, time, and place of the hear-
ing no later than sixty days prior to the hearing, and such
service shall be deemed sufficient for the purposes of
these rules. A copy of the hearing notice shall also be
sent through the U.S. Postal Service by First-Class Mail
directed to the respondent at the last mailing address
provided to the Commission by the respondent.

Ex Parte Communications. With the exception of
Commission staff, no person shall have any ex parte com-
munication with amember of the Commission concerning
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the subject matter of the appeal. Communications
regarding scheduling matters shall be directed to staff.

Attendance. The presiding officer may, in his or her
discretion, permit an attorney to represent a party by
telephone or through video conference or allow wit-
nesses to testify by telephone or through video confer-
ence, with such limitations and conditions as are just and
reasonable. If an attorney or witness wishes to appear
by telephone or video conference, then the request-
ing party shall notify Commission staff at least twenty
days prior to the proceeding. At least five days prior to
the proceeding, staff must be provided with the contact
information of those who will participate by telephone or
video conference.

Witnesses. The presiding officer shall exercise discre-
tion with respect to the attendance and number of wit-
nesses who appear voluntarily or involuntarily, for the
purpose of ensuring the orderly conduct of the pro-
ceeding. Each party shall forward to the Commission’s
office and to all other parties at least ten days prior to
the hearing the names of all witnesses who will be called
to testify.

Rights of the Applicant or Respondent at the Hearing.
At the hearing, the applicant or respondent may:

a. appear personally and be heard,
b. be represented by counsel;

c. call and examine witnesses;

d. offer exhibits; and

cross-examine witnesses.

(10) Transcript. The Commission shall retain a court reporter

to keep arecord of the proceeding. Any respondent who
wishes to obtain a transcript of the record may do so at
his or her own expense by contacting the court reporter
directly. The only official record of the proceeding shall
be the one made by the court reporter retained by the
Commission. Copies of a tape, noncertified transcript, or
record made by a court reporter retained by a respondent
are not part of the official record.

(11) Commission Deliberation. The members of the

Commission or panel shall deliberate to determine
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whether clear, cogent, and convincing evidence exists to
believe that an applicant or respondent’s conduct is a vio-
lation of any of the provisions set out in subsection (d)(2)
of this rule.

(12) Commission Decision. After the hearing, a majority
of the Commission members hearing the appeal or the
panel may find that:

a. there is not clear, cogent, and convincing evidence
to support a referral or the imposition of sanctions
and, therefore, dismiss the complaint or direct
Commission staff to certify the applicant or recer-
tify the mediator or mediator training program; or

b. there is clear and convincing evidence that
grounds exist to refer or to impose sanctions.
The Commission or panel may impose the same
or different sanctions than those imposed by the
Grievance and Disciplinary Committee or make
the same or a different referral.

The Commission or panel shall set forth its findings
of fact, conclusions of law, order of referral and/or impo-
sition of sanctions, or other action in writing and serve
its decision on the respondent within sixty days from
the date the hearing is concluded. A copy of the decision
shall be sent by Certified Mail, return receipt requested,
and such service shall be deemed sufficient for pur-
poses of these rules. A copy of the decision shall also be
sent through the U.S. Postal Service by First-Class Mail
directed to the respondent at the last mailing address
provided to the Commission by the respondent.

A decision of the Commission or panel shall be,
subject to subsection (e)(15) of this rule, the final deci-
sion of the Commission.

(13) Private and Public Sanctions.

a. Private Sanctions. The Grievance and Disciplinary
Committee, or the Commission members or panel
who heard the respondent’s appeal, may impose
private sanctions against an applicant or respon-
dent, which include the following:

1. Letter of warning (a written communication
to the respondent stating that the respondent’s
conduct, while not a basis for public sanctions,



RULES OF THE DISPUTE RESOLUTION COMMISSION

was an unintentional, minor, or technical viola-
tion of a statute, rule, policy, or the Standards
of Professional Conduct for Mediators, or was
unprofessional or not in accord with accepted
professional practice, and if continued, may
be a basis for public sanctions).

Reprimand (a written communication to
the respondent stating that the respondent’s
conduct, although a violation of a statute,
rule, policy, or the Standards of Professional
Conduct for Mediators, was minor and, if con-
tinued, may result in public sanctions).

Denial of certification of an initial application.

Approval of certification or certification
renewal upon enumerated condition(s).

Any other private sanction deemed appropri-
ate by the Commission members who heard
the appeal or the panel, including referrals
as authorized by subsection (d)(3)(b) of
this rule.

b. Public Sanctions. The Grievance and Disciplinary
Committee, the Commission members who heard
the appeal, or the panel may impose public sanc-
tions against the respondent which include, but are
not limited to, the following:

1.

Censure (a written communication to the
respondent stating that the violation of a stat-
ute, rule, Commission policy, or the Standards
of Professional Conduct for Mediators is seri-
ous, has caused or could cause significant or
potential harm, and if continued, may result in
the imposition of more serious sanctions).

Reinstatement upon condition(s).

Suspension of certification for a specified
term, with or without condition(s).

Denial of certification renewal.
Denial of reinstatement.

Decertification.
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Any other sanction deemed appropriate by
the Commission members who heard the
appeal or the panel.

c. Imposition of Conditions. The Grievance and
Disciplinary Committee or the panel may impose
any sanction set forth in subsections (e)(13)(a) and
(e)(13)(b) of this rule subject to reasonable condi-
tions, which may include, but are not limited to,

the following:

1. Completion of additional training.

2.  Restriction on the types of cases to be medi-
ated in the future.

3. Reimbursement of the fees paid to the media-
tor or mediator training program.

4.  Prohibition on participation as a trainer or
person associated with a certified mediator
training program, either indefinitely or for a
specific period of time.

5. Completion of additional observations.

Any other condition deemed appropriate by
the Commission members who heard the
appeal or the panel.

d. Factors that May Be Considered in Imposing
Sanctions and/or Conditions.

1.

The intent of the respondent to commit
acts resulting in harm or the circumstances
under which the potential of causing harm
was foreseeable.

The circumstances reflecting the respondent’s
lack of honesty, trustworthiness, or integrity.

A dishonest or selfish motive, or the absence
thereof.

Any negative impact of the respondent’s con-
duct on third parties, the public’s perception
of the mediation process, or the administra-
tion of justice.

A conviction of a felony.
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10.

11.

12.

13.

14.

15.
16.

17.

Any prior disciplinary offenses, or the absence
thereof.

The remoteness of prior disciplinary offenses.

Any timely good faith efforts to rectify the
consequences of misconduct.

A pattern of misconduct.

The effect of any physical or mental disability
or impairment, or personal or emotional prob-
lems, on the conduct in question.

A full disclosure and cooperative attitude
toward the disciplinary process.

Any bad faith obstruction of the disciplinary
process by intentionally failing to comply
with rules or orders of the Commission or
by submitting false evidence or making false
statements to the Commission.

The respondent’s failure to acknowledge the
wrongful nature of his or her conduct or to
express remorse.

An expression of remorse and acknowledge-
ment of the wrongful nature of the respon-
dent’s conduct.

The character or reputation of the respondent.

The respondent’s mediation experience and
the number of years that the respondent has
been certified.

Any other factor found to be pertinent to the
consideration of the sanctions to be imposed.

(14) Publication of Grievance and Disciplinary
Committee or Commission Decisions.

a.

The names of respondents who have been issued a
private sanction as set forth in subsection (e)(13)(a)
of this rule or applicants who have never been cer-
tified but have been denied certification shall not
be published by the Commission.

The names of respondents or applicants for cer-
tification renewal who are sanctioned under any
provision of subsection (e)(13)(b) of this rule or
who have been denied reinstatement under this
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rule shall be published by the Commission, along
with a short summary of the facts involved and
the discipline imposed. For good cause shown,
the Grievance and Disciplinary Committee or the
Commission may waive this requirement.

c.  Chief district court judges, senior resident supe-
rior court judges, and clerks in judicial districts
and counties in which a respondent is available
to serve, the North Carolina State Bar and any
other professional licensing or certification bod-
ies to which a respondent is subject, and other trial
forums or agencies having mandatory programs
and using mediators certified by the Commission
shall be notified of any public sanction and/or con-
dition imposed upon a respondent.

Appeal. The Superior Court, Wake County, shall have
jurisdiction over appeals of Commission or panel deci-
sions imposing sanctions or denying applications for
mediator or mediator training program -certification
or certification renewal. An order imposing sanctions
or denying an application for mediator or mediator train-
ing program certification or certification renewal shall be
reviewable upon appeal, and the entire record, as submit-
ted, shall be reviewed to determine whether the order is
supported by substantial evidence. Notice of appeal by
a respondent shall be filed in the Superior Court, Wake
County, no later than thirty days from the date of the actual
delivery of the order imposing sanctions or denying certifi-
cation or certification renewal to the applicant or respon-
dent, or no later than thirty days from the date of the last
attempted delivery to the applicant or respondent by the
U.S. Postal Service. A copy of the notice of appeal shall
also be sent to the applicant or respondent through the
U.S. Postal Service by First-Class Mail directed to respon-
dent or applicant at the last mailing address provided to
the Commission by the applicant or respondent.

Effective Date of Sanction Imposed. A sanction
imposed against a respondent becomes effective either
upon the expiration of the period within which an appli-
cant or respondent may appeal the determination of the
Grievance and Disciplinary Committee, or upon a final
decision by the Commission or a panel after hearing a
timely appeal of the committee’s imposition of sanctions.



RULES OF THE DISPUTE RESOLUTION COMMISSION

(17) Petition for Reinstatement or New Application
Following a Denial of Initial or Subsequent
Application. An applicant whose application for certifi-
cation hasbeen denied under the provisions of subsection
(e)(13)(a) of this rule may be certified, or a respondent
who has been decertified may be reinstated, under sub-
section (e)(17)(h) of this rule. Except as otherwise pro-
vided by the Grievance and Disciplinary Committee, the
Commission, or a panel of the Commission, no petition
for reinstatement or new application for certification fol-
lowing a denial may be tendered within two years of the
date of the order of decertification or the date of denial
of the application for certification.

a. A petition for reinstatement or a new application
for certification after a denial shall be made in writ-
ing, verified by the applicant or petitioner, and filed
with the Commission’s office.

b. The petition for reinstatement or the new applica-
tion for certification following a denial shall contain:

1. the name and address of the applicant or
petitioner;

2. the reasons why certification was denied or
the moral character, conduct, or fitness con-
cerns upon which the suspension, decertifica-
tion, or bar to serving as a trainer or training
program manager was based;

3. a concise statement of facts alleged to meet
the applicant or petitioner’s burden of proof
as set forth in subsection (e)(17)(g) of this
rule and alleged to justify certification or rein-
statement as a certified mediator or certified
mediator training program; and

4. a statement consenting to a criminal back-
ground check, signed by the applicant or peti-
tioner; or, if the applicant or petitioner is a
mediator training program, by the trainers or
instructors affiliated with the program.

c. The petition for reinstatement or the application
for certification following a previous denial may
also contain a request for a hearing on the mat-
ter to consider any additional evidence which the
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applicant or petitioner wishes to submit, includ-
ing any third-party testimony regarding his or her
moral character, competency, or fitness to practice
as a mediator. A petition or application for certifica-
tion from a mediator training program may contain
a request for a hearing on the matter to consider
any additional evidence regarding the effective-
ness of the program and/or the qualifications of
its trainer(s).

d. Commission staff shall refer the petition for rein-
statement or the application for certification fol-
lowing a denial to the Commission for review.
In the discretion of the Commission’s chair, the
chair or designee may (i) appoint a five-member
panel of Commission members to review the mat-
ter, or (ii) put the matter before the Commission
for review. The panel shall not include any mem-
bers of the Commission who were involved in any
prior determination involving the applicant or peti-
tioner. Members of the Commission shall recuse
themselves from reviewing any matter if they can-
not act impartially. Any challenges questioning the
neutrality of a member reviewing the matter shall
be decided by the Commission’s chair or designee.
No matter shall be heard and decided by less than
three Commission members.

e. If the applicant or petitioner does not request a
hearing under subsection (e)(17)(c) of this rule,
then the Commission or panel members shall
review the application or petition and shall decide
whether to grant or deny the applicant’s application
for certification or the petitioner’s petition for rein-
statement after denial within sixty days from the
filing of the application or petition. That decision
shall be final.

If the applicant or petitioner requests a hear-
ing, it shall be held within 180 days from the filing of
the application or petition, unless the time limit is
waived by the applicant or petitioner in writing. In
the discretion of the chair of the Commission, the
hearing shall be conducted before the Commission
or a panel appointed by the chair. At the hearing,
the applicant or petitioner may:
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appear personally and be heard;
be represented by counsel,;

call and examine witnesses;
offer exhibits; and

cross-examine witnesses.

f.  Atthe hearing, the Commission may call witnesses,
offer exhibits, and examine the applicant or peti-
tioner and witnesses.

g.  The burden of proof shall be upon the applicant or
petitioner to establish by clear, cogent, and con-
vincing evidence that:

1.

the applicant or petitioner has (i) rehabili-
tated his or her character; (ii) addressed and
resolved any conditions that led to his or her
denial of certification or decertification; (iii)
completed additional training in mediation
theory and practice, studied program rules,
the Standards of Professional Conduct for
Mediators, and ethics to ensure his or her
competency as a mediator; and/or (iv) taken
steps to address and resolve any other mat-
ter which led to the applicant or petitioner’s
denial of certification or decertification;

the applicant or petitioner, if a mediator
training program, has corrected any deficien-
cies as required by enabling legislation, pro-
gram rules, or Commission policies, and has
addressed and resolved any issues related to
the qualifications or character issues of any
persons affiliated with the program,;

the petitioner’s reinstatement or applicant’s
certification will not be detrimental to the
Mediated Settlement Conference, Family
Financial Settlement, Clerk Mediation, District
Criminal Court Mediation programs, or to
other programs, the Commission, the courts,
or the public; and

the applicant or petitioner has completed any
paperwork required for certification or rein-
statement, including, but not limited to, the
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completion of a new application and execu-
tion of a release to conduct a background
check, and has paid any required reinstate-
ment and/or certification fees.

h. If the applicant or petitioner has established that
the conditions set forth in subsection (e)(17)(g)
of this rule have been met by clear, cogent, and
convincing evidence, then the Commission shall
certify or reinstate the applicant or petitioner as
a certified mediator or mediator training program.
Certification or reinstatement may be conditioned
upon the completion of any reasonable condition
set forth in subsection (e)(13)(c) of this rule.

i The Commission or panel shall set forth its deci-
sion to certify or reinstate an applicant or petitioner
or to deny certification or reinstatement in writing,
making findings of fact and conclusions of law. A
copy of the decision shall be sent by Certified Mail,
return receipt requested, within sixty days from
the date of the hearing, and such service shall be
deemed sufficient for purposes of these rules. A
copy of the decision shall also be sent to the appli-
cant or petitioner through the U.S. Postal Service
by First-Class Mail.

j- If a new application for certification or petition
seeking reinstatement is denied, then the applicant
or petitioner may not apply again under subsection
(e)(17) of this rule until two years have elapsed
from the date of the decision denying certification
or reinstatement.

k.  The Superior Court, Wake County, shall have juris-
diction over appeals of Commission decisions to
deny certification or reinstatement under subsec-
tion (e)(17) of this rule. A decision denying certifi-
cation or reinstatement under this section shall be
reviewable upon appeal, and the entire record, as
submitted, shall be reviewed to determine whether
the decision is supported by substantial evidence.
Notice of appeal shall be filed in the Superior
Court, Wake County, no later than thirty days from
the date of the actual delivery to the applicant or
petitioner of the decision, or no later than thirty
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days from the last attempted delivery by the U.S.
Postal Service.

Rule 10. The Mediator Certification and Training Committee

(a) Appointment of the Mediator Certification and Training
Committee. The Commission’s chair shall appoint a standing commit-
tee entitled the Mediator Certification and Training Committee to review
the matters set forth in subsection (b) of this rule.

(b) Matters to Be Considered by the Mediator Certification
and Training Committee. The Mediator Certification and Training
Committee shall review and consider matters arising under this subsection.

@)

€)

€)

Commission staff may raise with the Mediator Certification
and Training Committee’s chair matters relating to the
issuance of provisional pre-training approvals and that per-
tain to an applicant’s education, work experience, training,
or any other requirement for mediator certification unre-
lated to moral character, conduct, or fitness to practice,
including a request that the chair review a staff determina-
tion not to issue a provisional pre-training approval.

Commission staff may raise with the Mediator Certification
and Training Committee’s chair or the full committee
matters that relate to the education, work experience,
training, or other qualifications of an applicant for media-
tor certification unrelated to moral character, conduct,
or fitness to practice. Appeals of staff determinations to
deny an application based on a deficiency in the appli-
cant’s education, work experience, and/or training, or his
or her failure to meet other requirements for certification
unrelated to moral character, conduct, or fitness to prac-
tice, shall be brought before the full committee.

Commission staff may raise with the Mediator Certification
and Training Committee’s chair or the full committee
matters that pertain to applications for mediator train-
ing program certification or certification renewal that are
unrelated to the moral character, conduct, or fitness to
practice of training program personnel. Appeals of staff
decisions to deny an application for mediator training
program certification or certification renewal shall be
brought before the full committee.

(¢) Commission Staff Review of Qualifications.

ey

Review of Provisional Pre-training Approvals.
Commission staff shall review requests for the issuance
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of provisional pre training approvals, seeking guidance
from the Mediator Certification and Training Committee
chair, as necessary, and shall issue approvals in instances
where the person seeking the approval appears to meet
all education, work experience, and other requirements
established for mediator certification by program rules
and Commission policies, except that any matters relating
to the moral character, conduct, or fitness to practice of
the person requesting the approval shall be put before the
Grievance and Disciplinary Committee or its chair under
Rule 9. Staff may contact those requesting approvals, any
third party or entity with relevant information about the
requesting person, and may consider any other informa-
tion acquired during the review process that bears on the
requesting person’s qualifications. If, after review, the
chair determines that the person requesting the provi-
sional pre-training approval does not meet the requisite
criteria for certification established by program rules and
Commission policies, then the chair shall instruct staff
not to issue the pre-training approval. That determination
shall be final and is not subject to appeal by the person
requesting the provisional pre-training approval.

Review of Information Obtained During the
Mediator Certification Process. Commission staff
shall review all applications for mediator certification to
determine whether the applicant meets the qualifications
for certification unrelated to moral character, conduct, or
fitness to practice set forth in program rules adopted by
the Supreme Court for mediated settlement conferences
or mediation programs under the jurisdiction of the
Commission and any policies adopted by the Commission
for the purpose of implementing those rules. Staff may
contact an applicant to request additional information,
may contact third parties or entities with relevant infor-
mation about the applicant, and may consider any other
information acquired during the review process that
bears on the applicant’s eligibility for certification.

Review of Mediator Training Program Certification
Applications and Certification Renewal Applications.
Commission staff shall review all mediator training
program applications for certification and certification
renewal, including reviewing mediator training pro-
gram agendas, handouts, role plays, and trainer qualifi-
cations, to ensure compliance with program rules and
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Commission policies relating to mediator training pro-
grams, except that any matters relating to the moral
character, conduct, or fitness to practice of training pro-
gram personnel shall be put before the Grievance and
Disciplinary Committee or its chair under Rule 9. Staff
may seek clarification and additional information from
training program personnel and training program regis-
trants and attendees, as necessary.

(d) Mediator Certification and Training Committee Review.

ey

Duty to Review. The Mediator Certification and Training
Committee shall review all matters brought before it by
Commission staff under the provisions of subsections
(b)(2) and (b)(3) of this rule. The chair may, in his or her
discretion, appoint members of the committee to serve
on a subcommittee to review a particular matter brought
to the committee by staff. The chair or his or her desig-
nee may issue subpoenas for the attendance of witnesses
and for the production of books, papers, materials, or
other documentary evidence deemed necessary to any
such review. The chair or designee may contact the fol-
lowing persons and entities for information concerning
an applicant for mediator certification, mediator training
program certification, or mediator training program cer-
tification renewal:

a. All references, employers, colleges, professional
licensing or certification bodies, and other individ-
uals or entities cited in applications and any addi-
tional persons or entities identified by Commission
staff during the course of its review as having rel-
evant information about the qualifications of an
applicant for mediator certification, mediator train-
ing program certification, or mediator training pro-
gram certification renewal.

b. Personnel affiliated with an applicant for mediator
training program certification or mediator training
program certification renewal, and those who reg-
istered for or have completed the training program.

All information in Commission files pertaining to
requests for provisional pre-training approvals, initial
certification applications of a mediator or mediator train-
ing program, or renewals of such certifications shall be
confidential, except as provided in N.C.G.S. § 7A-38.2(h)
or these rules.
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(2) Probable Cause Determination. The members of the
Mediator Certification and Training Committee who are
eligible to vote shall deliberate to determine whether prob-
able cause exists to believe that an applicant for mediator
certification, mediator training program certification, or
mediator training program certification renewal:

)

a.

does not meet the qualifications for mediator cer-
tification unrelated to moral character, conduct,
or fitness to practice as set forth in program rules
adopted by the Supreme Court for mediated settle-
ment conferences or mediation programs under
the jurisdiction of the Commission or the policies
adopted by the Commission for the purpose of
implementing those rules; or

does not meet the requirements for mediator train-
ing program certification or mediator training
program certification renewal unrelated to moral
character, conduct, or fitness to practice as set forth
in program rules adopted by the Supreme Court
for mediated settlement conferences or mediation
programs under the jurisdiction of the Commission
or the policies adopted by the Commission for the
purpose of implementing those rules.

If probable cause is found, then the application shall
be denied.

Authority of Mediator Certification and Training
Committee to Deny an Application for Certification
or Mediator Training Program Certification Renewal.

a.

If a majority of the Mediator Certification and
Training Committee members who are review-
ing a matter and eligible to vote find no probable
cause under subsection (d)(2) of this rule, then
Commission staff shall be instructed to certify the
applicant for mediator certification or to certify or
recertify the mediator training program.

If a majority of the Mediator Certification and
Training Committee members reviewing a matter
and eligible to vote finds probable cause under sub-
section (d)(2) of this rule, then the committee shall
deny the application for mediator certification or
mediator training program certification or media-
tor training program certification renewal. The
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committee’s determination to deny the application
shall be in writing, shall set forth the deficiencies
the committee found in the application, and shall
be forwarded to the applicant. Notification of the
determination shall be by Certified Mail, return
receipt requested, and such service shall be deemed
sufficient for purposes of these rules. A copy of the
notice shall also be sent to the applicant through
the U.S. Postal Service by First-Class Mail.

c. If the Mediator Certification and Training
Committee denies an application for mediator
certification, mediator training program certifica-
tion, or mediator training program certification
renewal, then the applicant may appeal the denial
to the Commission within thirty days from the date
of the actual delivery of the notice of denial to the
applicant or within thirty days from the date of
the last attempted delivery by the U.S. Postal
Service. Notification of an appeal must be in writ-
ing and directed to the Commission’s office. If no
appeal is filed within thirty days as set out herein,
then the applicant shall be deemed to have accepted
the committee’s findings and determination.

(e) Appeal of the Denial of Application for Mediator
Certification, Mediator Training Program Certification, or Mediator
Training Program Certification Renewal to the Commission.

ey
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The Commission Shall Meet to Consider Appeals. In
the discretion of the Commission’s chair, an appeal by an
applicant to the Commission of a Mediator Certification
and Training Committee determination under subsec-
tion (d)(2) of this rule shall be heard either by (i) a five-
member panel of Commission members chosen by
the chair or his or her designee, or (ii) the members of
the full Commission. Any members of the committee
who participated in issuing the committee’s determi-
nation shall be recused and shall not participate in the
hearing. Under Rule 3(c), members of the Commission
shall recuse themselves from hearing the matter when
they cannot act impartially. No matter shall be heard
and decided by less than three Commission members.

Conduct of the Hearing.

a. At least thirty days prior to the hearing before
the Commission or panel, Commission staff shall
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forward to the appealing party, special counsel
to the Commission, if appointed, and members
of the Commission or panel who will hear the mat-
ter, a copy of all documents considered by the
Mediator Certification and Training Committee and
the names of the members of the Commission or
panel who will hear the matter. Any written chal-
lenge questioning the neutrality of a member of
the Commission or panel shall be directed to and
decided by the Commission’s chair or designee. A
written challenge shall be filed with the Commission
no later than seven days from the date the person
filing the challenge received notice of the members
who will hear the appeal.

b. Hearings conducted by the Commission or a panel
under this rule shall be de novo.

c. If, in the discretion of the Commission’s chair, a
panel is empaneled to hear the appeal, then the
Commission’s chair or designee shall appoint one
of the members of the panel to serve as the pre-
siding officer at the hearing before the panel. The
Commission’s chair or designee shall serve as
the presiding officer at a hearing before the full
Commission. The presiding officer shall have such
jurisdiction and powers as are necessary to con-
duct a proper and efficient hearing and disposi-
tion of the matter on appeal. The presiding officer
may administer oaths and may issue subpoenas for
the attendance of witnesses and the production of
books, papers, or other documentary evidence.

d. Nothing herein shall restrict the chair of the
Commission from serving on a panel or serving as
its presiding officer at any hearing held under the
provisions of subsection (e) of this rule.

e. Special counsel supplied by the North Carolina
Attorney General, at the request of the Commission
or otherwise employed by the Commission, may
present evidence in support of the denial of certifi-
cation or recertification.

f.  The Commission or panel, through its counsel, and
the applicant or the applicant’s representative may
present evidence in the form of sworn testimony
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and/or written documents. The Commission or
panel, through its counsel, and the applicant may
cross-examine any witness called to testify at the
hearing. The Rules of Evidence shall not apply,
except as to privilege, but shall be considered as
a guide toward a full and fair development of the
facts. Commission or panel members may question
any witness called to testify at the hearing. The
Commission or panel shall consider all evidence
presented and give the evidence appropriate weight
and effect.

g. Hearings shall be conducted in private unless the
applicant requests a public hearing.

h. An applicant and any witnesses or others identified
as having relevant information about the matter
may appear at the hearing with or without counsel.

i In the event that the applicant fails to appear with-
out good cause, the Commission or panel shall pro-
ceed to hear from the witnesses who are present
and make a determination based on the evidence
presented at the proceeding.

j. Proceedings before the Commission or panel shall
be conducted informally, but with decorum.

Date of the Hearing. An appeal of any determination
by the Mediator Certification and Training Committee
to deny an application for mediator certification, media-
tor training program certification, or mediator train-
ing program certification renewal shall be heard by
the Commission no later than 180 days from the date the
notice of appeal is filed with the Commission, unless
waived in writing by the applicant.

Notice of the Hearing. The Commission’s office shall
serve on all parties by Certified Mail, return receipt
requested, notice of the date, time, and place of the hear-
ing no later than sixty days prior to the hearing, and such
service shall be deemed sufficient for the purposes of
these rules. A copy of the hearing notice shall also be
sent through the U.S. Postal Service by First-Class Mail.

Ex Parte Communications. With the exception of
Commission staff, no person shall have any ex parte com-
munication with amember of the Commission concerning
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the subject matter of the appeal. Communications regard-
ing scheduling matters shall be directed to staff.

Attendance. The presiding officer may, in his or her dis-
cretion, permit an attorney to represent a party by tele-
phone or through video conference or allow witnesses to
testify by telephone or through video conference, with
such limitations and conditions as are just and reason-
able. If an attorney or witness wishes to appear by tele-
phone or video conference, then he or she shall notify
Commission staff at least twenty days prior to the pro-
ceeding. At least five days prior to the proceeding, staff
must be provided with the contact information of those
who will participate by telephone or video conference.

Witnesses. The presiding officer shall exercise his or her
discretion with respect to the attendance and number of
witnesses who appear, voluntarily or involuntarily, for
the purpose of ensuring the orderly conduct of the pro-
ceeding. At least ten days prior to the hearing, each party
shall forward to the Commission’s office and to all other
parties the names of all witnesses who each intends to
call to testify.

Rights of the Applicant at the Hearing. At the hear-
ing, the applicant may:

a. appear personally and be heard;
be represented by counsel;
call and examine witnesses;

offer exhibits; and

® a0 o

cross-examine witnesses.

Transcript. The Commission shall retain a court reporter
to keep a record of the proceeding. Any applicant who
wishes to obtain a transcript of the record may do so at
his or her own expense by contacting the court reporter
directly. The only official record of the proceeding shall
be the one made by the court reporter retained by the
Commission. Copies of a tape, noncertified transcript, or
record made by a court reporter retained by a party are
not part of the official record.

(10) Commission Deliberation. The members of the

Commission or panel shall deliberate to determine
whether clear, cogent, and convincing evidence exists to
believe that the education, work experience, training, or
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other qualifications of an applicant for mediator certifica-
tion unrelated to moral character, conduct, or fitness to
practice, fail to meet the requirements for certification
set forth in program rules and/or Commission policies, or
whether the qualifications of a mediator training program
seeking certification or certification renewal fail to meet
any of the requirements for certification or certification
renewal unrelated to the moral character, conduct, or fit-
ness to practice of mediator training program personnel
set forth in program rules and/or Commission policies.

Commission Decision. After the hearing, a majority
of the Commission members hearing the appeal or the
panel may find that:

a. there is not clear, cogent, and convincing evidence
to support a denial of certification, and instruct
Commission staff to certify the applicant for media-
tor certification or to certify or recertify the appli-
cant for mediator training program certification; or

b. there is clear, cogent, and convincing evidence
that grounds exist to deny the application for
mediator certification or mediator training pro-
gram certification or mediator training program
certification renewal.

The Commission or panel shall set forth its findings
of fact, conclusions of law, and decision to deny certi-
fication or certification renewal in writing and serve its
decision on the applicant within sixty days from the date
the hearing is concluded. A copy of the decision shall be
sent by Certified Mail, return receipt requested, and such
service shall be deemed sufficient for purposes of these
rules. A copy of the decision shall also be sent through
the U.S. Postal Service by First-Class Mail.

Appeals. The Superior Court, Wake County, shall have
jurisdiction over appeals of Commission or panel deci-
sions denying an application for certification of a media-
tor or mediator training program or mediator training
program renewal. The decision denying certification or
renewal of mediator training program certification
under this rule shall be reviewable upon appeal if the
entire record, as submitted, is reviewed to determine
whether the decision is supported by substantial evi-
dence. A notice of appeal shall be filed in the Superior
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Court, Wake County, no later than thirty days from the
date of the actual delivery to the applicant of the deci-
sion denying certification or mediator training program
certification renewal, or within thirty days from the last
attempted delivery by the U.S. Postal Service.

New Application Following Denial of Initial
Application for Certification or Mediator Training
Program Certification Renewal. An applicant whose
application for mediator or mediator training program
certification has been denied, or a mediator training pro-
gram whose application for certification renewal has been
denied, may reapply for certification under this rule.

Except as otherwise provided by the Mediator
Certification and Training Committee, Commission, or a
panel of the Commission, no new application for media-
tor certification following a denial may be tendered within
two years of the date of the denial of the application for
mediator certification. A new application for mediator
training program certification may be tendered at any
time the applicant believes that the program has met the
qualifications for mediator training program certification.

a. A new application following a denial shall be made
in writing, verified by the applicant, and filed with
the Commission’s office.

b. The new application following a denial shall contain:
1. the name and address of the applicant;

2. a concise statement of the reasons upon
which the denial was based,;

3. a concise statement of facts alleged to meet
respondent’s burden of proof as set forth in
subsection (e)(13)(g) of this rule; and

4. a statement consenting to a criminal back-
ground check, signed by the applicant or peti-
tioner; or, if the applicant or petitioner is a
mediator training program, by the trainers or
instructors affiliated with the program.

c. The new application for certification may also
contain a request for a hearing on the matter to
consider any additional evidence that the applicant
wishes to submit. An application from a mediator
training program for certification or certification
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renewal may contain a request for a hearing on the
matter to consider any additional evidence regard-
ing the effectiveness of the program and/or the
qualifications of its personnel.

d. Commission staff shall refer the new application
to the Commission for review. In the discretion of
the Commission’s chair, the chair or designee may
(i) appoint a five-member panel of Commission
members to review the matter, or (ii) put the matter
before the Commission for review. The panel shall
not include any members of the Commission who
were involved in a prior determination involving the
applicant or petitioner. Members of the Commission
shall recuse themselves from reviewing any matter
if they cannot act impartially. Any challenges ques-
tioning the neutrality of a member reviewing the
matter shall be decided by the Commission’s chair
or designee. No matter shall be heard and decided
by less than three Commission members.

e. Iftheapplicant does notrequest a hearing under sub-
section (e)(13)(c) of this rule, then the Commission
or panel shall review the application and shall
decide whether to grant or deny the new applica-
tion for mediator certification or mediator training
program certification or certification renewal after
denial within ninety days from the filing of the new
application. That decision shall be final.

If the applicant requests a hearing, then it
shall be held within 180 days from the filing of the
new application, unless the time limit is waived
by the applicant in writing. The Commission shall
conduct the hearing consistent with subsection
(e)(2) of this rule. In the discretion of the chair of
the Commission, the hearing shall be conducted
before the Commission or a panel appointed by the
chair. At the hearing, the applicant may:

1. appear personally and be heard;
be represented by counsel,;
call and examine witnesses;

offer exhibits; and
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cross-examine witnesses.
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f.  Atthe hearing, the Commission may call witnesses,
offer exhibits, and examine the applicant and
witnesses.

g.  The burden of proof shall be upon the applicant
to establish by clear, cogent, and convincing evi-
dence that:

1. the applicant has satisfied the qualifications
that led to the denial;

2.  the applicant has completed any paperwork
required for certification, including, but not
limited to, the completion of an approved
application form and execution of a release
to conduct a background check, and paid any
required certification fees; and

3.  the applicant, if a mediator training program,
has corrected any deficiencies as required
by enabling legislation, program rules, or
Commission policies, and has addressed and
resolved any issues related to the qualifica-
tions of any persons affiliated with the pro-
gram unrelated to moral character, conduct,
or fitness to practice.

h. If the applicant has established that the conditions
set forth in subsection (e)(13)(g) of this rule have
been met by clear, cogent, and convincing evidence,
and is entitled to have the application approved,
then the Commission shall certify the applicant.

i. ~ The Commission or panel shall set forth its deci-
sion to certify the applicant or to deny certification
in writing, making findings of fact and conclusions
of law. The decision shall be sent by Certified Mail,
return receipt requested, within sixty days from the
date of the hearing. Such service shall be deemed
sufficient for purposes of these rules. A copy of the
decision shall also be sent through the U.S. Postal
Service by First-Class Mail.

j- The Superior Court, Wake County, shall have juris-
diction over appeals of Commission decisions to
deny certification or certification renewal under
subsection (e)(13) of this rule. A decision deny-
ing certification or certification renewal under
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this section shall be reviewable upon appeal, and
the entire record, as submitted, shall be reviewed
to determine whether the decision is supported
by substantial evidence. Notice of appeal shall be
filed in the Superior Court, Wake County, no later
than thirty days from the date of the actual delivery
of the decision to the applicant, or thirty days from
the date of the last attempted delivery by the U.S.
Postal Service. A copy of the decision shall also be
sent to applicant through the U.S. Postal Service by
First-Class Mail.

Rule 11. Internal Operating Procedures
(a) The Commission may adopt and publish internal operating
procedures and policies for the conduct of Commission business.

(b) The Commission’s procedures and policies may be changed
as needed.
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ORDER ADOPTING THE STANDARDS OF
PROFESSIONAL CONDUCT FOR MEDIATORS

Pursuant to subsection 7A-38.2(a) of the General Statutes of
North Carolina, the Court hereby adopts the Standards of Professional
Conduct for Mediators, which appear on the following pages. These
standards supersede the Revised Standards of Professional Conduct for
Mediators, published at 367 N.C. 1053-62.

The Standards of Professional Conduct for Mediators become effec-
tive on 1 March 2020.

This order shall be published in the North Carolina Reports and
posted on the rules web page of the Supreme Court of North Carolina.

Ordered by the Court in Conference, this the 23rd day of January,

2020.

For the Court

WITNESS my hand and the seal of the Supreme Court of North
Carolina, this the 23rd day of January, 2020.

Comn A, fundool

AMY L. QJNDERBURK
Clerk of the Supreme Court
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Standards of Professional Conduct for Mediators

Preamble

The Standards of Professional Conduct for Mediators apply to (i) all
mediators who are certified by the North Carolina Dispute Resolution
Commission (Commission); and (ii) all mediators who are not certified
by the Commission, but are conducting court-ordered mediations in
the context of a program or process governed by statutes that provide
for the Commission to regulate the conduct of mediators participating
in the program or process.

These standards are intended to instill and promote public confi-
dence in the mediation process and to provide minimum standards
for the conduct of mediators. As with other forms of dispute resolu-
tion, mediation must be built upon public understanding and confi-
dence. Persons serving as mediators are responsible to the parties,
the public, and the courts to conduct themselves in a manner that
will merit that confidence. (See Rule 7 of the Rules of the Dispute
Resolution Commission.)

It is the mediator’s role to facilitate communication and understand-
ing among the parties and to assist the parties in reaching an agreement.
The mediator should aid the parties in identifying and discussing issues
and in exploring options for settlement. The mediator should not, how-
ever, render a decision on the issue in dispute. In mediation, the ultimate
decision whether, and on what terms, to resolve the dispute belongs to
the parties alone.

Standard 1. Competency

A mediator shall maintain professional competency in media-
tion skills and, where a mediator lacks the skills necessary for a
particular case, the mediator shall decline to serve or withdraw
from serving.

(a) A mediator’s most important qualification is the mediator’s
competence in the procedural aspects of facilitating the resolution of
a dispute, rather than the mediator’s technical knowledge relating to
the subject of the dispute. Therefore, a mediator shall obtain neces-
sary skills and substantive training appropriate to the mediator’s areas
of practice and advance those skills on an ongoing basis.

(b) If a mediator determines that a lack of technical knowledge
impairs or is likely to impair the mediator’s effectiveness, then the medi-
ator shall notify the parties and shall withdraw from mediating the dis-
pute if requested by any party.
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(c) Beyond disclosure under subsection (b) of this standard, a
mediator is obligated to exercise judgment as to whether the mediator’s
skills or expertise are sufficient given the demands of the case and, if
they are not, to decline from serving or withdraw.

Standard 2. Impartiality
A mediator shall, in word and action, maintain impartiality
toward the parties and on the issue in dispute.

(a) Impartiality means an absence of prejudice or bias, in word
and action, and a commitment to aid all parties, as opposed to a single
party, in exploring the possibilities for resolution.

(b) As early as practical, and no later than the beginning of the
first mediation session, the mediator shall fully disclose of any known
relationship with a party or a party’s counsel that may affect, or give the
appearance of affecting, the mediator’s impartiality.

(c¢) The mediator shall decline to serve, or shall withdraw from
serving, if:

(1) aparty objects to the mediator serving on grounds of lack
of impartiality and, after discussion, the party continues
to object; or

(2) the mediator determines that he or she cannot serve
impartially.

Standard 3. Confidentiality

A mediator shall, subject to exceptions set forth below, main-
tain the confidentiality of all information obtained within the
mediation process.

(a) A mediator shall not disclose to any nonparticipant, directly or
indirectly, any information communicated to the mediator by a partici-
pant within the mediation process, whether the information is obtained
before, during, or after the mediated settlement conference. A medi-
ator’s filing of a copy of an agreement reached in mediation with the
appropriate court, under a statute that mandates such filing, shall not be
considered to be a violation of this subsection.

(b) A mediator shall not disclose to any participant, directly or
indirectly, any information communicated to the mediator in confidence
by any other participant in the mediation process, whether the informa-
tion is obtained before, during, or after the mediated settlement confer-
ence, unless the other participant gives the mediator permission to do
so. A mediator may encourage a participant to permit disclosure but,
absent permission, the mediator shall not disclose the information.
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(¢) A mediator shall not disclose to court officials or staff any
information communicated to the mediator by a participant within the
mediation process, whether before, during, or after the mediated settle-
ment conference, including correspondence or communications regard-
ing scheduling or attendance, except as required to complete a report of
mediator form; provided, however, that when seeking to collect a fee for
services, the mediator may share correspondence or communications
from a participant relating to the fees of the mediator. Report of media-
tor forms are available on the North Carolina Administrative Office of
the Court’s website at https://www.nccourts.gov.

(d) Notwithstanding the confidentiality provisions set forth in sub-
sections (a), (b), and (c) of this standard, a mediator may report other-
wise confidential conduct or statements made before, during, or after
mediation in the following circumstances:

(1) If a mediator believes that communicating certain
procedural matters to court officials or staff will aid
the mediation, then, with the consent of the parties to the
mediation, the mediator may do so. In making a permit-
ted disclosure, a mediator shall refrain from expressing
his or her personal opinion about a participant or any
aspect of the case to court officials or staff.

(2) If a statute requires or permits a mediator to testify, give
an affidavit, or tender a copy of an agreement reached in
mediation to the official designated by the statute, then
the mediator may do so.

If, under the Rules for Settlement Procedures in
District Court Family Financial Cases or the Rules for
Mediated Settlement Conferences and Other Settlement
Procedures in Superior Court Civil Actions, a hearing
is held on a motion for sanctions for failure to attend a
mediated settlement conference, or for failure to pay the
mediator’s fee, and the mediator who mediated the dis-
pute testifies, either as the movant or under a subpoena,
then the mediator shall limit his or her testimony to facts
relevant to a decision about the sanction sought and shall
not testify about statements made by a participant that
are not relevant to that decision.

(3) If a mediator is subpoenaed and ordered to testify or
produce evidence in a criminal action or proceeding as
provided in N.C.G.S. § 7TA-38.1(1), N.C.G.S. § 7A-38.4A(j),
and N.C.G.S. § 7A-38.3B(g), then the mediator may do so.
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If public safety is at issue, then a mediator may disclose
otherwise confidential information to participants, non-
participants, law enforcement personnel, or other per-
sons potentially affected by the harm, if:

a. a party to, or a participant in, the mediation has
communicated to the mediator a threat of serious
bodily harm or death to any person, and the media-
tor has reason to believe the party has the intent
and ability to act on the threat;

b. a party to, or a participant in, the mediation has
communicated to the mediator a threat of signifi-
cant damage to real or personal property, and the
mediator has reason to believe the party has the
intent and ability to act on the threat; or

c. a party or other participant’s conduct during the
mediation results in direct bodily injury or death to
a person.

If a party to, or a participant in, a mediation has filed
a complaint with either the Commission or the North
Carolina State Bar regarding a mediator’s professional
conduct, moral character, or fitness to practice as a medi-
ator, then the mediator may reveal otherwise confidential
information for the purpose of defending himself or her-
self against the complaint.

If a party to, or a participant in, a mediation has filed a
lawsuit against a mediator for damages or other relief
regarding the mediator’s professional conduct, moral
character, or fitness to practice as a mediator, then the
mediator may reveal otherwise confidential informa-
tion for the purpose of defending himself or herself in
the action.

With the permission of all parties, a mediator may dis-
close otherwise confidential information to an attorney
who now represents a party in a case previously medi-
ated by the mediator and in which no settlement was
reached. The disclosure shall be intended to help the
newly involved attorney understand any offers extended
during the mediation process and any impediments to
settlement. A mediator who discloses otherwise confi-
dential information under this subsection shall take great
care, especially if some time has passed, to ensure that
their recall of the discussion is clear, that the information
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is presented in an unbiased manner, and that no confi-
dential information is revealed.

(8) Ifamediator is an attorney licensed by the North Carolina
State Bar and another attorney makes statements or
engages in conduct that is reportable under subsection
(d)(3) of this standard, then the mediator shall report the
statements or conduct to either the North Carolina State
Bar or the court having jurisdiction over the matter, in
accordance with Rule 8.3(e) of the North Carolina Rules
of Professional Conduct.

(9) If a mediator concludes that, as a matter of safety, the
mediated settlement conference should be held in a
secure location, such as the courthouse, then the media-
tor may seek the assistance of court officials or staff in
securing a location, so long as the specific circumstances
of the parties’ dispute are not identifiable.

(10) If a mediator or mediator-observer witnesses concern-
ing behavior of an attorney during a mediation, then that
behavior may be reported to the North Carolina Lawyer
Assistance Program for the purpose of providing assis-
tance to the attorney for alcohol or substance abuse.

In making a permitted disclosure under this standard, a mediator
should make every effort to protect the confidentiality of noncomplaining
parties or participants in the mediation, refrain from expressing his
or her personal opinion about a participant, and avoid disclosing
the identities of the participants or the specific circumstances of the
parties’ dispute.

(e) “Court officials or staff,” as used in this standard, includes
court officials or staff of North Carolina state and federal courts, state
and federal administrative agencies, and community mediation centers.

(f) Nothing in this standard prohibits the use of information
obtained in a mediation for instructional purposes or for the purpose
of evaluating or monitoring the performance of a mediator, mediation
organization, or dispute resolution program, so long as the parties or the
specific circumstances of the parties’ controversy are not identifiable.

Standard 4. Consent

A mediator shall make reasonable efforts to ensure that each
party understands the mediation process, the role of the media-
tor, and the party’s options within the mediation process.
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(a) A mediator shall discuss with the participants the rules and
procedures pertaining to the mediation process and shall inform the par-
ties of such matters as applicable rules require.

(b) A mediator shall not exert undue pressure on a participant,
whether to participate in mediation or to accept a settlement; never-
theless, a mediator shall encourage the parties to consider both the
benefits of participation and settlement and the costs of withdrawal
and impasse.

(c) Ifaparty appears to have difficulty comprehending the media-
tion process, issue, or settlement options, or appears to have difficulty
participating in a mediation, then a mediator shall explore the circum-
stances and potential accommodations, modifications, or adjustments
that would facilitate the party’s ability to comprehend, participate, and
exercise self-determination. If the mediator determines that the party
cannot meaningfully participate in the mediation, then the mediator
shall recess or discontinue the mediation. Before discontinuing the
mediation, the mediator shall consider the context and circumstances of
the mediation, including the subject matter of the dispute, availability
of support persons for the party, and whether the party is represented
by counsel.

(d) In appropriate circumstances, a mediator shall inform the par-
ties about the importance of seeking legal, financial, tax, or other profes-
sional advice before, during, or after the mediation process.

Standard 5. Self-Determination

A mediator shall respect and encourage self-determination by
the parties in their decision whether, and on what terms, to resolve
their dispute, and shall refrain from being directive or judgmental
regarding the issue in dispute and the options for settlement.

(a) Amediator is obligated to leave to the parties the full responsi-
bility for deciding whether, and on what terms, to resolve their dispute.
The mediator may assist a party in making an informed and thoughtful
decision, but shall not impose his or her judgment or opinion concerning
any aspect of the mediation on the party.

(b) A mediator may raise questions for the participants to consider
regarding their perception of the dispute, as well as the acceptability
of proposed options for settlement and their impact on third parties.
Furthermore, a mediator may suggest options for settlement in addition
to those conceived of by the parties.

(c¢) A mediator shall not impose his or her opinion about the mer-
its of the dispute or about the acceptability of any proposed option for
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settlement. A mediator should refrain from giving his or her opinion
about the dispute and options for settlement, even when the mediator
is requested to do so by a party or attorney. Instead, a mediator should
help that party utilize the party’s own resources to evaluate the dispute
and the options for settlement.

This subsection prohibits a mediator from imposing his or her opin-
ion, advice, or counsel upon a party or attorney. This subsection does
not prohibit a mediator from expressing his or her opinion as a last
resort to a party or attorney who requests it, as long as the mediator has
already helped that party utilize the party’s own resources to evaluate
the dispute and the options for settlement.

(d) Subject to Standard 4(d), if a party to a mediation declines
to consult with independent counsel or an expert after a mediator has
raised the consultation as an option, then the mediator shall permit the
mediation to go forward according to the parties’ wishes.

(e) If, in a mediator’s judgment, the integrity of the mediation pro-
cess has been compromised by, for example, the inability or unwilling-
ness of a party to participate meaningfully, the inequality of bargaining
power or ability, the unfairness resulting from nondisclosure or fraud by
a participant, or other circumstances likely to lead to a grossly unjust
result, then the mediator shall inform the parties of his or her concern.
Consistent with the confidentiality provisions in Standard 3, the media-
tor may discuss with the parties the source of his or her concern. The
mediator may choose to discontinue the mediation in such circum-
stances but shall not violate his or her obligation of confidentiality.

Standard 6. Legal and Other Professional Advice Prohibited

A mediator shall limit himself or herself solely to the role
of mediator and shall not give legal or other professional advice
during the mediation.

A mediator may provide information that the mediator is qualified
by training or experience to provide, but only if the mediator can do so
consistent with these standards. A mediator may respond to a party’s
request for the mediator’s opinion on the merits of the case, or on the
suitability of settlement proposals, in accordance with Standard 5(c).

Standard 7. Conflicts of Interest

A mediator shall not allow the mediator’s personal interest to
interfere with his or her primary obligation to impartially serve
the parties to the dispute.

(a) A mediator shall place the interests of the parties above
the interests of any court or agency which has referred the case, if
such interests are in conflict.
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(b) If a party is represented or advised by a professional advocate
or counselor, then a mediator shall place the interest of the party over
the mediator’s own interest in maintaining cordial relations with the pro-
fessional advocate or counselor, if such interests are in conflict.

(¢) A mediator who is an attorney, therapist, or other professional,
and the mediator’s professional partners or co-shareholders, shall not
advise, counsel, or represent any of the parties in future matters con-
cerning the subject of the dispute, an action closely related to the dis-
pute, or an outgrowth of the dispute when the mediator or his or her
staff has engaged in a substantive conversation with a party to the dis-
pute. A substantive conversation is one that goes beyond a discussion
of the general issue in dispute, the identity of parties or participants, and
scheduling or administrative issues. Any disclosure that a party might
expect the mediator to hold confidential under Standard 3 is a substan-
tive conversation.

A mediator who is an attorney, therapist, or other professional may
not mediate the dispute when the mediator, the mediator’s professional
partners, or the mediator’s co-shareholders have advised, counseled, or
represented any of the parties in any matter concerning the subject of
the dispute, in any action closely related to the dispute, in any preceding
issue in the dispute, or in any outgrowth of the dispute.

(d) A mediator shall not charge a contingent fee, or a fee based on
the outcome of the mediation.

(e) A mediator shall not use information obtained, or relationships
formed, during a mediation for personal gain or advantage.

(f) A mediator shall not knowingly contract for mediation ser-
vices that cannot be delivered or completed in a timely manner or as
directed by the court.

(g) A mediator shall not prolong a mediation for the purpose of
charging a higher fee.

(h) A mediator shall not give any commission, rebate, or other
monetary or non-monetary form of consideration to a party, or repre-
sentative of a party, in return for a referral or due to an expectation of a
referral of clients for mediation services.

A mediator should neither give nor accept any gift, favor, loan, or
other item of value that raises a question as to the mediator’s impartiality.
However, a mediator may give or receive de minimis offerings such as
sodas, cookies, snacks, or lunches served to those attending a mediation
conducted by the mediator, that are intended to further the mediation or
show respect for cultural norms.
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Standard 8. Protecting the Integrity of the Mediation Process

A mediator shall encourage mutual respect between the par-
ties and shall take reasonable steps, subject to the principle of
self-determination, to limit abuses of the mediation process.

(a) A mediator shall make reasonable efforts to (i) ensure that
a balanced discussion takes place during the mediation, (ii) prevent
manipulation or intimidation by either party, and (iii) ensure that each
party understands and respects the concerns and the position of the
other party—even if they cannot agree.

(b) If a mediator believes that the statements or actions of a par-
ticipant—including those of an attorney who the mediator believes is
engaging in, or has engaged in, professional misconduct—jeopardize or
will jeopardize the integrity of the mediation process, then the media-
tor shall attempt to persuade the participant to cease the participant’s
behavior and take remedial action. If the mediator is unsuccessful in
this effort, then the mediator shall take appropriate steps including,
but not limited to, postponing, withdrawing from, or terminating the
mediation. If an attorney’s statements or conduct are reportable under
Standard 3(d)(8), then the mediator shall report the attorney to either
the North Carolina State Bar or the court having jurisdiction over the
matter, in accordance with Rule 8.3(e) of the North Carolina Rules of
Professional Conduct.
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ORDER ADOPTING THE RULES FOR MEDIATED
SETTLEMENT CONFERENCES AND OTHER SETTLEMENT
PROCEDURES IN SUPERIOR COURT CIVIL ACTIONS

Pursuant to subsection 7A-38.1(c) of the General Statutes of North
Carolina, the Court hereby adopts the Rules for Mediated Settlement
Conferences and Other Settlement Procedures in Superior Court Civil
Actions, which appear on the following pages. These rules super-
sede the Revised Rules Implementing Statewide Mediated Settlement
Conferences and Other Settlement Procedures in Superior Court Civil
Actions, published at 367 N.C. 1010-52.

The Rules for Mediated Settlement Conferences and Other
Settlement Procedures in Superior Court Civil Actions become effective
on 1 March 2020.

This order shall be published in the North Carolina Reports and
posted on the rules web page of the Supreme Court of North Carolina.

Ordered by the Court in Conference, this the 23rd day of January,

2020.

For the Court

WITNESS my hand and the seal of the Supreme Court of North
Carolina, this the 23rd day of January, 2020.

axma/{, Yindoioil -

AMY L. FUNDERBURK
Clerk of the Supreme Court
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Rules for Mediated Settlement Conferences and
Other Settlement Procedures in Superior Court Civil Actions

Rule 1. Initiating Settlement Events

(a) Purposes of Mandatory Settlement Procedures. These
rules are promulgated under N.C.G.S. § 7A-38.1 to implement a system
of settlement events, which are designed to focus the parties’ attention
on settlement, rather than on trial preparation, and to provide a struc-
tured opportunity for settlement negotiations to take place. Nothing in
these rules is intended to limit or prevent the parties from engaging in
settlement procedures voluntarily, either prior to, or after, those ordered
by the court under these rules.

(b) Duty of Counsel to Consult with Clients and Opposing
Counsel Concerning Settlement Procedures. In furtherance of the
purposes set out in subsection (a) of this rule, upon being retained to
represent any party to a superior court civil action, counsel shall advise
his or her client regarding the settlement procedures approved by these
rules, and shall attempt to reach an agreement with opposing counsel on
an appropriate settlement procedure for the action.

(¢) Initiating the Mediated Settlement Conference by
Court Order.

(1) Order of the Senior Resident Superior Court Judge.
In all civil actions, except those actions in which a party
is seeking the issuance of an extraordinary writ or is
appealing the revocation of a motor vehicle operator’s
license, the senior resident superior court judge of any
judicial district shall, by written order, require all persons
and entities identified in Rule 4 to attend a pretrial medi-
ated settlement conference. The judge may withdraw his
or her order upon motion of a party under subsection
(c)(6) of this rule only for good cause shown.

(2) Motion to Authorize the Use of Other Settlement
Procedures. The parties may move the senior resident
superior court judge to authorize the use of another set-
tlementprocedure allowedbytheserules,orbylocalrule,
in lieu of a mediated settlement conference, as provided
inN.C.G.S. § 7TA-38.1(i). The party requesting the authori-
zation shall file a Motion for an Order to Use Settlement
Procedure Other Than Mediated Settlement Conference
in Superior Court Civil Action, Form AOC-CV-829,
within twenty-one days of the senior resident superior
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court judge’s order requiring a conference. The motion
shall include:

a. the type of settlement procedure requested,

b. the name, address, and telephone number of the
neutral evaluator (neutral) selected by the parties;

c. the rate of compensation of the neutral,

that the neutral and opposing counsel have agreed
upon the selection and compensation of the neu-
tral; and

e. that all parties consent to the motion.

If the parties are unable to agree to each of the
above, then the senior resident superior court judge shall
deny the motion and the parties shall attend the confer-
ence as originally ordered by the court. If the motion is
granted, then the court may order the use of any agreed
upon settlement procedure authorized by Rule 10,
Rule 11, Rule 12 or Rule 13, or by local rule of the supe-
rior court in the county or judicial district where the
action is pending.

Timing of the Order. The senior resident superior court
judge shall issue the order requiring a mediated settle-
ment conference as soon as practicable after the time for
the filing of answers has expired. Both Rule 3(b) and sub-
section (c¢)(4) of this rule shall govern the content of the
order and the date for completion of the conference.

Content of the Order. The court’s order shall be on an
Order for Mediated Settlement Conference in Superior
Court and Trial Calendar Notice, Form AOC-CV-811,
and shall:

a. require that a mediated settlement conference be
held in the case;

b. establish a deadline for the completion of the medi-
ated settlement conference;

c. state clearly that the parties have the right to select
their own mediator as provided by Rule 2;

d. state the rate of compensation of the court-
appointed mediator, if the parties do not exercise
their right to select a mediator under Rule 2; and
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e. state that the parties shall be required to pay the
mediator’s fee at the conclusion of the mediated
settlement conference, unless otherwise ordered
by the court.

(5) Motion for Court-Ordered Mediated Settlement
Conference. In cases not ordered to participate in a
mediated settlement conference, any party may file
a written motion with the senior resident superior court
judge requesting that the conference be ordered. The
motion shall state the reasons why the order should
be allowed and shall be served on the nonmovant. Any
objections to the motion may be filed in writing with the
senior resident superior court judge within ten days of
the date of the service of the motion. The judge shall rule
on the motion without a hearing and shall notify the par-
ties or their attorneys of the ruling.

(6) Motion to Dispense with the Mediated Settlement
Conference. A party may move the senior resident
superior court judge to dispense with a mediated settle-
ment conference ordered by the judge. The motion shall
state the reasons the relief is sought. For good cause
shown, the senior resident superior court judge may
grant the motion.

Good cause may include, but is not limited to, the
fact that the parties (i) have participated in a settlement
procedure, such as nonbinding arbitration or early neu-
tral evaluation, prior to the court’s order to participate
in a conference; or (ii) have elected to resolve their case
through arbitration.

(d) Imitiating the Mediated Settlement Conference by
Local Rule.

(1) Order by Local Rule. In judicial districts in which a
system of scheduling orders or scheduling conferences
is utilized to aid in the administration of civil cases, the
senior resident superior court judge of the district shall,
by local rule, require all persons and entities identified in
Rule 4 to attend a pretrial mediated settlement confer-
ence in all civil actions, except those actions in which
a party is seeking the issuance of an extraordinary writ
or is appealing the revocation of a motor vehicle opera-
tor’s license. The judge may withdraw his or her order
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upon motion of a party under subsection (c)(6) of this
rule only for good cause shown.

Scheduling Orders or Notices. In judicial districts in
which scheduling orders or notices are utilized to man-
age civil cases and for all cases ordered to participate in
amediated settlement conference by local rule, the order
or notice shall: (i) require that a conference be held in
the case; (ii) establish a deadline for the completion of
the conference; (iii) state clearly that the parties have the
right to designate their own mediator and state the dead-
line by which that designation should be made; (iv) state
the rate of compensation of the court appointed mediator
in the event that the parties do not exercise their right to
designate a mediator; and (v) state that the parties shall
be required to pay the mediator’s fee at the conclusion of
the conference, unless otherwise ordered by the court.

Scheduling Conferences. In judicial districts in which
scheduling conferences are utilized to manage civil cases
and for cases ordered to participate in a mediated settle-
ment conference by local rule, the notice for the schedul-
ing conference shall: (i) require that a mediated settlement
conference be held in the case; (ii) establish a deadline
for the completion of the mediated settlement conference;
(iii) state clearly that the parties have the right to desig-
nate their own mediator and state the deadline by which
that designation should be made; (iv) state the rate of com-
pensation of the court appointed mediator, in the event
that the parties do not exercise their right to designate a
mediator; and (v) state that the parties shall be required
to pay the mediator’s fee at the conclusion of the medi-
ated settlement conference, unless otherwise ordered by
the court.

Application of Rule 1(c¢). The provisions in subsec-
tions (¢)(2), (¢)(5), and (c)(6) of this rule shall apply to
mediated settlement conferences initiated by local rule
under subsection (d) of this rule, except for the time limi-
tations set out in those subsections.

Deadline for Completion. The provisions of Rule 3(b),
which state the deadline for completion of the mediated
settlement conference, shall not apply to mediated set-
tlement conferences conducted under subsection (d) of
this rule. The deadline for completion of the mediated
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settlement conference shall be set by the senior resident
superior court judge or the judge’s designee at the sched-
uling conference or in the scheduling order or notice,
whichever is applicable. However, the completion dead-
line set by the court shall be well in advance of the trial
date.

Selection of the Mediator. The parties may designate,
or the senior resident superior court judge may appoint,
a mediator under Rule 2, except that the time limits for
designation and appointment shall be set by local rule.
All other provisions of Rule 2 shall apply to mediated
settlement conferences that are conducted under subsec-
tion (d) of this rule.

Use of Other Settlement Procedures. The parties may
utilize other settlement procedures under the provisions
of subsection (c)(2) of this rule and Rule 10. However,
the time limits and the method of moving the court for
approval to utilize another settlement procedure set out
in these rules shall not apply and shall be governed by
local rules.

(©6)

)

Comment

Comment to Rule 1(c¢)(6). If
a party is unable to pay the costs of
the mediated settlement conference
or lives a significant distance from
the conference site, then the court
should consider Rule 4 or Rule 7 prior

to dispensing with mediation for good
cause. Rule 4 permits a party to attend
the conference electronically, and
Rule 7 permits parties to attend the
conference and obtain relief from the
obligation to pay the mediator’s fee.

Rule 2. Designation of the Mediator

(a) Designation of a Mediator by Agreement of Parties. Within
twenty-one days of the court’s order, the parties may, by agreement, des-
ignate a mediator who is certified under these rules. A Designation of
Mediator in Superior Court Civil Action, Form AOC-CV-812 (Designation
Form), must be filed with the court within twenty-one days of the court’s
order. The plaintiff’s attorney should file the Designation Form; however,
any party may file the Designation Form. The party filing the Designation
Form shall serve a copy on all parties and the mediator designated to
conduct the mediated settlement conference. The Designation Form
shall state: (i) the name, address, and telephone number of the mediator;
(ii) the rate of compensation of the mediator; (iii) that the mediator and
opposing counsel have agreed upon the designation and rate of compen-
sation; and (iv) that the mediator is certified under these rules.
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(b) Appointment of a Mediator by the Court. If the parties
cannot agree on the designation of a mediator, then the plaintiff or the
plaintiff’s attorney shall notify the court by filing a Designation Form,
requesting, on behalf of the parties, that the senior resident superior
court judge appoint a mediator. The Designation Form must be filed
within twenty-one days of the court’s order and shall state that the attor-
neys for the parties have discussed the designation of a mediator and
have been unable to agree.

Upon receipt of a Designation Form requesting the appointment of
amediator, or in the event that the parties fail to file a Designation Form
with the court within twenty-one days of the court’s order, the senior
resident superior court judge shall appoint a mediator certified under
these rules who has expressed a willingness to mediate actions within
the senior resident superior court judge’s district.

In appointing a mediator, the senior resident superior court
judge shall rotate through a list of available certified mediators.
Appointments shall be made without regard to race, gender, religious
affiliation, or whether the mediator is a licensed attorney. The senior
resident superior court judge shall retain discretion to depart from
a strict rotation of mediators when, in the judge’s discretion, there is
good cause in a case to do so.

As part of the application or annual certification renewal process,
all mediators shall designate the judicial districts in which they are will-
ing to accept court appointments. Each designation is a representation
that the designating mediator has read and will abide by the local rules
for, and will accept appointments from, the designated district and will
not charge for travel time and expenses incurred in carrying out his or
her duties associated with those appointments. A mediator’s refusal to
accept an appointment in a judicial district designated by the mediator
may be grounds for removal from the district’s appointment list by the
Dispute Resolution Commission (Commission) or the senior resident
superior court judge.

The Commission shall provide the senior resident superior court
judge of each judicial district a list of certified superior court media-
tors requesting appointments in that district. The list shall contain each
mediator’s name, address, and telephone number. The list shall be avail-
able on the Commission’s website at https:/www.ncdrc.gov.

The Commission shall promptly notify the senior resident superior
court judge of any disciplinary action taken with respect to a mediator
on the list of certified mediators for the judicial district.
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(c) Mediator Information Directory. To assist the parties in
designating a mediator, the Commission shall post a list of certified supe-
rior court mediators on its website at https://www.ncdrc.gov, accompa-
nied by each mediator’s contact information and the judicial districts in
which each mediator is available to serve. If a mediator has supplied it
to the Commission, the list shall also provide the mediator’s biographi-
cal information, including information about the mediator’s education,
professional experience, and mediation training and experience.

(d) Withdrawal or Disqualification of the Mediator.

(1) Any party may move the senior resident superior court
judge of the judicial district where the action is pending
for an order disqualifying the mediator using a Notice
of Withdrawal/Disqualification of Mediator and Order
for Substitution of Mediator, Form AOC-DRC-20. For
good cause, an order disqualifying the mediator shall
be entered.

(2) A mediator who wishes to withdraw from a case may file
a Notice of Withdrawal/Disqualification of Mediator and
Order for Substitution of Mediator, Form AOC-DRC-20,
with the senior resident superior court judge of the judi-
cial district where the action is pending.

(3) If a mediator withdraws or is disqualified, then a substi-
tute mediator shall be designated or appointed under this
rule. A mediator who has withdrawn or been disqualified
shall not be entitled to receive an administrative fee,
unless the mediation has been commenced.

Rule 3. The Mediated Settlement Conference

(a) Where the Mediated Settlement Conference Is to Be
Held. The mediated settlement conference shall be held in any location
agreeable to the parties and the mediator. If the parties cannot agree on
a location, then the mediator shall be responsible for reserving a neutral
place in the county where the action is pending, for making arrange-
ments for the conference, and for giving timely notice of the time and
location of the conference to all attorneys, pro se parties, and other par-
ties required to attend.

(b) When the Mediated Settlement Conference Is to Be
Held. As a guiding principle, the mediated settlement conference should
be held after the parties have had a reasonable time to conduct discov-
ery, but well in advance of the trial date.
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The court’s order issued under Rule 1(c)(1) shall state a deadline for
completion for the conference, which shall be not less than 120 days,
nor more than 180 days, after issuance of the court’s order. The media-
tor shall set a date and time for the conference under Rule 6(b)(5).

(¢) Extending Deadline for Completion. The senior resident
superior court judge may extend the deadline for completion of the
mediated settlement conference upon the judge’s own motion, upon
stipulation of the parties, or upon the suggestion of the mediator.

(d) Recesses. The mediator may recess the mediated settlement
conference at any time and may set times for reconvening. If the time
for reconvening is set before the conference is recessed, then no further
notification is required for persons present at the conference.

(e) The Mediated Settlement Conference Is Not to Delay
Other Proceedings. The mediated settlement conference shall not be
the cause for the delay of other proceedings in the case, including the
completion of discovery, the filing or hearing of motions, or the trial of
the case, except by order of the senior resident superior court judge.

Rule 4. Duties of Parties, Attorneys, and Other Participants in
Mediated Settlement Conferences
(a) Attendance.

(1) Persons Required to Attend. The following persons
shall attend a mediated settlement conference:

a. Parties to the action, to include the following:
1.  All individual parties.

2. Any party that is a nongovernmental entity
shall be represented at the mediated settle-
ment conference by an officer, employee, or
agent who is not the entity’s outside coun-
sel and who has been authorized to decide
whether, and on what terms, to settle the
action on behalf of the entity, or who has been
authorized to negotiate on behalf of the entity
and can promptly communicate during the
conference with persons who have decision-
making authority to settle the action; pro-
vided, however, that if a specific procedure
is required by law (e.g., a statutory pre-audit
certificate) or the entity’s governing docu-
ments (e.g., articles of incorporation, bylaws,
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partnership agreement, articles of organiza-
tion, or operating agreement) to approve the
terms of the settlement, then the representa-
tive shall have the authority to negotiate and
make recommendations to the applicable
approval authority in accordance with that
procedure.

3. Any party that is a governmental entity shall
be represented at the mediated settlement
conference by an employee or agent who is
not the entity’s outside counsel and who: (i)
has authority to decide on behalf of the entity
whether and on what terms to settle the
action; (ii) has been authorized to negotiate
on behalf of the entity and can promptly com-
municate during the conference with persons
who have decision-making authority to settle
the action; or (iii) has authority to negotiate
on behalf of the entity and to make a recom-
mendation to the entity’s governing board, if
under applicable law the proposed settlement
terms can be approved only by the entity’s
governing board.

Notwithstanding anything in these rules
to the contrary, any agreement reached which
involves a governmental entity may be subject
to the provisions of N.C.G.S. § 159-28(a).

b. A representative of each liability insurance carrier,
uninsured motorist insurance carrier, and under-
insured motorist insurance carrier, which may be
obligated to pay all or part of any claim presented
in the action. Each carrier shall be represented at
the mediated settlement conference by an officer,
employee, or agent, other than the carrier’s outside
counsel, who has the authority to make a decision
on behalf of the carrier, or who has been autho-
rized to negotiate on behalf of the carrier, and can
promptly communicate during the conference with
persons who have decision-making authority.

c. At least one counsel of record for each party or
other participant whose counsel has appeared in
the action.
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(2) Physical Attendance Required. Any party or person
required to attend a mediated settlement conference
shall physically attend until an agreement is reduced to
writing and signed, as provided in subsection (c) of this
rule, or an impasse has been declared. Any party or per-
son may have the attendance requirement excused or
modified, including the allowance of the party or person’s
participation without physical attendance by:

a. agreement of all parties, persons required to attend,
and the mediator; or

b. order of the senior resident superior court judge,
upon motion of a party and notice to the mediator
and to all parties and persons required to attend.

(3) Scheduling. Participants required to attend the medi-
ated settlement conference shall promptly notify the
mediator after designation or appointment of any sig-
nificant problems that they may have with the dates for
conference sessions before the completion deadline,
and shall inform the mediator of any problems that arise
before an anticipated mediated settlement conference
session is scheduled by the mediator. If a scheduling
conflict in another court proceeding arises after a confer-
ence session has been scheduled by the mediator, then
the participants shall promptly attempt to resolve the
conflict under Rule 3.1 of the General Rules of Practice
for the Superior and District Courts, or, if applicable, the
Guidelines for Resolving Scheduling Conflicts adopted
by the State-Federal Judicial Council of North Carolina
on 20 June 1985.

(b) Notifying Lienholders. Any party or attorney who has
received notice of a lien, or other claim upon proceeds recovered in the
action, shall notify the lienholder or claimant of the date, time, and loca-
tion of the mediated settlement conference, and shall request that the
lienholder or claimant attend the conference or make a representative
available with whom to communicate during the conference.

(c) Finalizing Agreement.

(1) If an agreement is reached at the mediated settlement
conference, then the parties shall reduce the terms of
the agreement to writing and sign the writing, along with
their counsel. By stipulation of the parties and at the
parties’ expense, the agreement may be electronically
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recorded. If the agreement resolves all issues in the dis-
pute, then a consent judgment or one or more voluntary
dismissals shall be filed with the court by such persons as
the parties shall designate.

(2) If the agreement resolves all issues at the mediated set-
tlement conference, then the parties shall give a copy of
the signed agreement, consent judgment, or voluntary
dismissal to the mediator and to all parties at the con-
ference, and shall file the consent judgment or voluntary
dismissal with the court within thirty days of the confer-
ence, or within ninety days if the State or a political sub-
division of the State is a party to the action, or before
expiration of the mediation deadline, whichever is later.
In all cases, a consent judgment or voluntary dismissal
shall be filed prior to the scheduled trial.

(3) If an agreement that resolves all issues in the dispute is
reached prior to the mediated settlement conference, or
is finalized while the conference is in recess, then the par-
ties shall reduce the terms of the agreement to writing
and sign the writing, along with their counsel, and shall
file a consent judgment or voluntary dismissal disposing
of all issues with the court within thirty days of the con-
ference, or within ninety days if the State or a political
subdivision of the State is a party to the action, or before
expiration of the mediation deadline, whichever is later.

(4) When an agreement is reached upon all issues, all attor-
neys of record must notify the senior resident superior
court judge within four business days of the settlement
and advise who will file the consent judgment or volun-
tary dismissal.

(d) Payment of the Mediator’s Fee. The parties shall pay the
mediator’s fee as provided by Rule 7.

(e) Related Cases. Upon application of any party or person, the
senior resident superior court judge may order that an attorney of record
or a party in a pending superior court civil action, or a representative of
an insurance carrier that may be liable for all or any part of a claim pend-
ing in superior court, shall, upon reasonable notice, attend a mediation
conference that may be convened in another pending case, regardless of
the forum in which the other case may be pending, provided that all par-
ties in the other pending case consent to the attendance ordered under
this rule. Any attorney, party, or representative of an insurance carrier
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that properly attends a mediation conference under this rule shall not be
required to pay any of the mediation fees or costs related to that media-
tion conference. Any disputed issue concerning an order entered under
this rule shall be determined by the senior resident superior court judge

who entered the order.

(f) No Recording. There shall be no stenographic, audio, or video
recording of the mediation process by any participant. This prohibi-
tion includes recording either surreptitiously or with the agreement of

the parties.

Comment

Comment to Rule 4(a). Parties
subject to Chapter 159 of the General
Statutes of North Carolina—which
provides, among other things, that
if an obligation is evidenced by a
contract or agreement requiring the
payment of money or by a purchase
order for supplies and materials, then
the contract, agreement, or purchase
order shall include on its face a cer-
tificate stating that the instrument has
been pre-audited to assure compliance
with N.C.G.S. § 159-28(a) and that
an obligation incurred in violation of
N.C.G.S. § 159-28(a) or (al) is invalid
and may not be enforced—should, as
appropriate, inform all participants at
the beginning of the mediation of the
preaudit requirement and the conse-
quences for failing to preaudit under
N.C.G.S. § 159-28.

Comment to Rule 4(¢). Consistent
with N.C.G.S. § 7TA-38.1(0), if a settle-
ment is reached during a mediated
settlement conference, then the medi-
ator shall ensure that the terms of the
settlement are reduced to writing and
signed by the parties and their attor-
neys before ending the conference.
No settlement shall be enforceable
unless it has been reduced to writing
and signed by the parties.

Cases in which an agreement upon
all issues has been reached should
be disposed of as expeditiously as

possible. This assures that the media-
tor and the parties move the case
toward disposition while honoring
the private nature of the mediation
process and the mediator’s duty of
confidentiality. If the parties wish to
keep the terms of the settlement confi-
dential, then they may timely file with
the court closing documents that do
not contain confidential terms (e.g.,
voluntary dismissal or a consent judg-
ment resolving all claims). Mediators
will not be required by local rules to
submit agreements to the court.

Comment to Rule 4(e). Rule
4(e) clarifies a senior resident superior
court judge’s authority to order a party,
attorney of record, or representative of
an insurance carrier to attend proceed-
ings in another forum that are related
to the superior court civil action. For
example, when there are workers’
compensation claims being asserted in
a case before North Carolina Industrial
Commission, there are typically addi-
tional claims asserted in superior
court against a third-party tortfeasor.
Because of the related nature of the
claims, it may be beneficial for a party,
attorney of record, or representative
of an insurance carrier in the superior
court civil action to attend the North
Carolina Industrial Commission medi-
ation conference in order to resolve
the pending claims.
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Rule 4(e) specifically authorizes a
senior resident superior court judge
to order a party, attorney of record,
or representative of an insurance car-
rier to attend a proceeding in another
forum, provided that all parties in
the related matter consent and the
persons ordered to attend receive

The North Carolina Industrial
Commassion Rules for Mediated
Settlement and Neutral Evaluation
Conferences contain a similar provi-
sion, which provides that persons
involved in a North Carolina Industrial
Commission case may be ordered to
attend a mediated settlement confer-

reasonable notice of the proceeding. ence in a related matter.

Rule 5. Sanctions for Failure to Attend the Mediated Settlement
Conference or Pay the Mediator’s Fee

Any person required to attend a mediated settlement conference
or to pay a portion of the mediator’s fee in compliance with N.C.G.S.
§ 7A-38.1 and these rules who fails to attend the conference or pay the
mediator’s fee without good cause shall be subject to the contempt
power of the court and any monetary sanctions imposed by a resident
or presiding superior court judge. The monetary sanctions may include,
but are not limited to, the payment of fines, attorneys’ fees, the media-
tor’s fee, expenses, and loss of earnings incurred by persons attending
the conference.

A party seeking sanctions against another party or person shall
do so in a written motion, stating the grounds for the motion and the
relief sought. The motion shall be served on all parties and on any
person against whom sanctions are being sought. The court may initi-
ate sanction proceedings upon its own motion by the entry of a show
cause order.

If the court imposes sanctions, it shall do so after notice and a hear-
ing in a written order making findings of fact and conclusions of law. An
order imposing sanctions shall be reviewable upon appeal if the entire
record, as submitted, is reviewed to determine whether the order is sup-
ported by substantial evidence.

Rule 6. Authority and Duties of the Mediator
(a) Authority of the Mediator.

(1) Control of the Mediated Settlement Conference.
The mediator shall at all times be in control of the medi-
ated settlement conference and the procedures to be fol-
lowed. The mediator’s conduct shall be governed by the
Standards of Professional Conduct for Mediators.

€)

Private Consultation. The mediator may communicate
privately with any participant prior to, and during, the
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mediated settlement conference. The fact that private
communications have occurred with a participant shall
be disclosed to all other participants at the beginning of
the conference.

(b) Duties of the Mediator.

(1) Informing the Parties. At the beginning of the medi-
ated settlement conference, the mediator shall define
and describe for the parties:

a.
b.

the process of mediation;

the differences between mediation and other forms
of conflict resolution;

the costs of the mediated settlement conference;

the fact that the mediated settlement conference is
not a trial, that the mediator is not a judge, and that
the parties retain their right to a trial if they do not
reach settlement;

the circumstances under which the mediator may
meet and communicate privately with any of the
parties, or with any other person;

whether, and under what conditions, communica-
tions with the mediator will be held in confidence
during the mediated settlement conference;

the inadmissibility of conduct and statements as
provided by N.C.G.S. § 7A-38.1;

the duties and responsibilities of the mediator and
the participants; and

the fact that any agreement reached will be reached
by mutual consent.

(2) Disclosure. The mediator has a duty to be impartial and
to advise all participants of any circumstances bearing
on possible bias, prejudice, or partiality.

€)

Declaring Impasse. It is the duty of the mediator to
determine in a timely manner that an impasse exists and
that the mediated settlement conference should end.
The mediator shall inquire of and consider the desires of
the parties to cease or continue the conference.
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(4) Reporting Results of the Mediated Settlement
Conference.

a.

The mediator shall report to the court the results
of the mediated settlement conference and any set-
tlement reached by the parties prior to, or during,
a recess of the conference. Mediators shall also
report the results of mediations held in other supe-
rior court civil cases in which a conference was not
ordered by the court. The report shall be filed on a
Report of Mediator in Superior Court Civil Action,
Form AOC-CV-813, within ten days of the conclu-
sion of the conference or within ten days of the
mediator being notified of the settlement, and shall
include the names of the persons who attended the
conference, if a conference was held. Local rules
shall not require the mediator to send a copy of the
parties’ agreement to the court.

If an agreement upon all issues is reached prior to
or at the mediated settlement conference, or dur-
ing a recess of the conference, then the mediator’s
report shall state whether the action will be con-
cluded by consent judgment or voluntary dismissal
and state the name, address, and telephone num-
ber of the person designated by the parties to file
the consent judgment or dismissal with the court.
The mediator shall advise the parties that Rule 4(c)
requires them to file the consent judgment or vol-
untary dismissal with the court within thirty days
of the conference, or within ninety days if the State
or a political subdivision of the State is a party to
the action, or before expiration of the mediation
deadline, whichever is later. The mediator shall
indicate on the report that the parties have been
so advised.

The Commission or the North Carolina Administrative
Office of the Courts (NCAOC) may require the media-
tor to provide statistical data for evaluation of the
mediated settlement conference program.

A mediator who fails to report as required by this
rule shall be subject to sanctions by the senior
resident superior court judge. The sanctions shall
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include, but are not limited to, fines or other mone-
tary penalties, decertification as a mediator, and any
other sanction available through the court’s con-
tempt power. The senior resident superior court
judge shall notify the Commission of any action
taken against a mediator under this subsection.

(5) Scheduling and Holding the Mediated Settlement
Conference. It is the duty of the mediator to schedule
and conduct the mediated settlement conference prior to
the conference completion deadline set out in the court’s
order. The mediator shall make an effort to schedule the
conference at a time that is convenient to all participants.
In the absence of agreement, the mediator shall select a
date and time for the conference. The deadline for com-
pletion of the conference shall be strictly observed by the
mediator, unless the deadline is changed by written order
of the senior resident superior court judge.

A mediator selected by agreement of the par-
ties shall not delay scheduling or holding a conference
because one or more of the parties has not paid an
advance fee deposit as required by the agreement.

Comment

Parties subject to Chapter 159
of the General Statutes of North
Carolina—which provides, among
other things, that if an obligation is
evidenced by a contract or agreement
requiring the payment of money or
by a purchase order for supplies and
materials, then the contract, agree-
ment, or purchase order shall include
on its face a certificate stating that
the instrument has been pre-audited

to assure compliance with N.C.G.S.
§ 159-28(a) and that an obligation
incurred in violation of N.C.G.S.
§ 159-28(a) or (al) is invalid and may
not be enforced—should, as appro-
priate, inform all participants at the
beginning of the mediation of the
preaudit requirement and the conse-
quences for failing to preaudit under
N.C.G.S. § 159-28.

Rule 7. Compensation of the Mediator and Sanctions

(a) By Agreement. When a mediator is stipulated to by the par-
ties, compensation shall be as agreed upon between the parties and the
mediator. Notwithstanding the terms of the parties’ agreement with
the mediator, subsection (d) of this rule shall apply to an issue involving
compensation of the mediator. Subsections (e) and (f) of this rule shall
apply unless the parties’ agreement provides otherwise.
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(b) By Court Order. When a mediator is appointed by the court,
the parties shall compensate the mediator for mediation services at the
rate of $150 per hour. The parties shall also pay the mediator a one-time,
per-case administrative fee of $150, due upon appointment.

(c) Change of Appointed Mediator. Under Rule 2(a), the parties
may select a certified mediator to conduct the mediated settlement con-
ference. Parties who fail to select a certified mediator and then desire a
substitution after the court has appointed a mediator shall obtain court
approval for the substitution. The court may approve the substitution
only upon proof of payment to the court’s original appointee of the $150
one-time, per-case administrative fee, any other amount owed for media-
tion services under subsection (b) of this rule, and any postponement
fee owed under subsection (e) of this rule.

(d) Indigent Cases. No party found to be indigent by the court
for the purposes of these rules shall be required to pay a mediator’s fee.
A mediator conducting a mediated settlement conference under these
rules shall waive the payment of fees from parties found by the court to
be indigent. Any party may move the senior resident superior court judge
for a finding of indigency and ask to be relieved of that party’s obligation
to pay a share of the mediator’s fee using a Petition and Order for Relief
from Obligation to Pay Mediator’s Fee, Form AOC-CV-814.

The motion shall be heard subsequent to the completion of the con-
ference or, if the parties do not settle their dispute, subsequent to trial.
In ruling upon the motion, the judge shall apply the criteria enumerated
in N.C.G.S. § 1-110(a), but shall consider the outcome of the action and
whether a judgment was rendered in the movant’s favor. The court shall
enter an order granting or denying the party’s motion.

(e) Postponements and Fees.

(1) As used in subsection (e) of this rule, “postponement”
means to reschedule or not proceed with a mediated
settlement conference once a date for a session of the
conference has been scheduled by the mediator. After
a conference has been scheduled for a specific date, a
party may not unilaterally postpone the conference.

(2) A mediated settlement conference session may be post-
poned by the mediator for good cause only after notice
by the movant to all parties of the reason for the post-
ponement and a finding of good cause by the mediator.
Good cause exists when the reason for the postponement
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involves a situation over which the party seeking the
postponement has no control, including, but not limited
to: (i) the illness of a party or attorney, (ii) a death in
the family of a party or attorney, (iii) a sudden and unex-
pected demand by a judge that a party or attorney for a
party appear in court for a purpose not inconsistent with
the guidelines established by Rule 3.1(d) of the General
Rules of Practice for the Superior and District Courts, or
(iv) inclement weather exists, such that travel is prohibi-
tive. Where good cause is found, the mediator shall not
assess a postponement fee against a party.

(3) The settlement of a case prior to the scheduled date for
mediation shall be good cause for postponement; pro-
vided, however, that the mediator was notified of the
settlement immediately after it was reached and at least
fourteen calendar days prior to the date scheduled for
the mediation.

(4) Without a finding of good cause, a mediator may also
postpone a scheduled mediated settlement conference
session with the consent of all parties. A fee of $150 shall
be paid to the mediator if the postponement is allowed.
However, if the request for a postponement is made
within seven calendar days of the scheduled date for
mediation, then the postponement fee shall be $300. The
postponement fee shall be paid by the party requesting
the postponement, unless otherwise agreed to by the par-
ties. Postponement fees are in addition to the one-time,
per-case administrative fee provided for in subsection (b)
of this rule.

(5) If the parties select a certified mediator and contract
with the mediator as to compensation, then the parties
and the mediator may specify in their contract alterna-
tives to the postponement fees otherwise required under
subsection (e) of this rule.

(f) Payment of Compensation by Parties. Unless otherwise
agreed to by the parties or ordered by the court, the mediator’s fee shall
be paid in equal shares by the parties. For purposes of this rule, multiple
parties shall be considered one party when they are represented by the
same counsel. Parties obligated to pay a share of the fees shall pay them
equally. Payment shall be due upon completion of the mediated settle-
ment conference.



RULES FOR MEDIATED SETTLEMENT CONFERENCES AND
OTHER SETTLEMENT PROCEDURES IN SUPERIOR COURT
CIVIL ACTIONS

Comment

Comment to Rule 7(b). Court-
appointed mediators may not be com-
pensated for travel time, mileage, or
any other out-of-pocket expenses asso-
ciated with a court-ordered mediation.

It is not unusual for two or more
related cases to be mediated collec-
tively. A mediator shall use his or her
business judgment in assessing the
one-time, per-case administrative fee
when two or more cases are mediated
together, and set his or her fee accord-
ing to the amount of time that he or she
spent in an effort to schedule the mat-
ters for mediation. The mediator may
charge a flat fee of $150 if scheduling
was relatively easy, or multiples of that
amount if more effort was required.

Comment to Rule 7(e). Non-
essential requests for postponements

work a hardship on parties and media-
tors and serve only to inject delay into
a process and program designed to
expedite litigation. It is expected that
mediators will assess a postponement
fee in all instances where a request does
not appear to be absolutely warranted.
Moreover, mediators are encouraged not
to agree to a postponement in instances
where, in the mediator’s judgment, the
mediation could be held as scheduled.

Comment to Rule 7(f). If a party
is found by a senior resident superior
court judge to have failed to attend a
mediated settlement conference with-
out good cause, then the court may
require that party to pay the mediator’s
fee and related expenses.

Rule 8. Mediator Certification and Decertification

(a) The Commission may receive and approve applications for
certification of persons to be appointed as superior court mediators.
In order to be certified, an applicant must satisfy the requirements of

this subsection.

(1) The applicant must complete: (i) at least forty hours of
Commission-certified trial court mediation training,
or at least forty hours of Commission-certified family
and divorce mediation training; and (ii) a sixteen-hour
Commission-certified supplemental trial court mediation

training.

(2) The applicant must have the following training, experi-
ence, and qualifications:

a. An attorney-applicant may be certified if he or she:

1. is a member in good standing of the North
Carolina State Bar; or

2. is a member similarly in good standing of
the bar of another state and eligible to apply
for admission to the North Carolina State



RULES FOR MEDIATED SETTLEMENT CONFERENCES AND
OTHER SETTLEMENT PROCEDURES IN SUPERIOR COURT

CIVIL ACTIONS

Bar under Chapter 1, Subchapter C, of the
North Carolina State Bar Rules and the Rules
Governing the Board of Law Examiners and
the Training of Law Students, 27 N.C. Admin.
Code 1C.0105; demonstrates familiarity with
North Carolina court structure, legal termi-
nology, and civil procedure; provides to the
Commission three letters of reference about
the applicant’s good character, including at
least one letter from a person with knowl-
edge of the applicant’s professional practice;
and possesses the experience required by this
subsection; and

has at least five years of experience after date
of licensure as a judge, practicing attorney,
law professor, or mediator, or has equivalent
experience.

b. A nonattorney-applicant may be certified if he
or she:

1.

has completed a six-hour training provided
by a Commission-certified trainer on North
Carolina court organization, legal terminol-
ogy, civil court procedure, the attorney—client
privilege, the unauthorized practice of law,
and the common legal issues arising in supe-
rior court civil actions;

has provided to the Commission three letters
of reference as to the applicant’s good charac-
ter, including at least one letter from a person
with knowledge of the applicant’s experience
qualifying the applicant under subsection
(@)(2)(b)(3) of this rule; and

has completed either:

i a minimum of twenty hours of basic
mediation training provided by a trainer
acceptable to the Commission and, after
completing the twenty-hour training,
has mediated at least thirty disputes
over the course of at least three years,
or has equivalent experience, and pos-
sesses a four year college degree from
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an accredited institution, except that the
four-year degree requirement shall not
be applicable to mediators certified prior
to 1 January 2005, and has four years of
professional, management, or admin-
istrative experience in a professional,
business, or governmental entity; or

ii.  ten years of professional, management,
or administrative experience in a profes-
sional, business, or governmental entity,
and possesses a four-year college degree
from an accredited institution, except
that the four year degree requirement
shall not be applicable to mediators cer-
tified prior to 1 January 2005.

Any current or former attorney who is disqualified
by the attorney licensing authority of any state shall be
ineligible for certification under subsections (a)(2)(a)
and (a)(2)(b) of this rule.

c. The applicant must complete the following
observations:

1.

All Applicants. All applicants for certifica-
tion shall observe two mediated settlement
conferences, at least one of which shall be of
a superior court civil action.

Nonattorney-Applicants. Nonattorney-
applicants for certification shall observe
three mediated settlement conferences, in
addition to those required under subsection
(@)(2)(c)(1) of this rule, that are conducted
by at least two different mediators. At least
one of the additional observations shall be
of a superior court civil action.

Conferences Eligible for Observation.
Conferences eligible for observation under
subsection (a)(2)(c) of this rule shall be those
in cases pending before the North Carolina
superior courts, the North Carolina Court
of Appeals, the North Carolina Industrial
Commission, the North Carolina Office of
Administrative Hearings, or the federal district
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courts in North Carolina that are ordered to
mediation or conducted by an agreement of
the parties which incorporates the rules of
mediation of one of those entities.

Conferences eligible for observation shall
also include those conducted in disputes prior
to litigation that are mediated by an agreement
of the parties and incorporate the rules for
mediation of one of the entities named above.

All conferences shall be conducted by
a certified superior court mediator under
rules adopted by one of the above entities
and shall be observed from their begin-
ning to settlement or when an impasse is
declared. Observations shall be reported
on a Certificate of Observation — Mediated
Settlement Conference Program, Form
AOC-DRC-07.

All observers shall conform their conduct to the

Commission’s policy on Requirements for Observer
Conduct.

The applicant must demonstrate familiarity with the stat-
utes, rules, and practices governing mediated settlement
conferences in North Carolina.

The applicant must be of good moral character and
adhere to the Standards of Professional Conduct for
Mediators when acting under these rules. On his or her
application(s) for certification or application(s) for certi-
fication renewal, an applicant shall disclose any:

a.

® a0 o

pending criminal charges;

criminal convictions;

restraining orders issued against him or her;
failures to appear;

pending or closed grievances or complaints filed
with a professional licensing, certifying, or regu-
latory body, wh